e R

KOREAN SOCIETY OF
INTERNATIONAL ECONOMIC LAW

e
o
[

2019
(=1 )
il

P2

alls
o
-

22X ZHY
b

ot

i
o

==AEA

=
=3
—
8}
=
o
z
o
[}
w
—
<
P4
o
=
<
z
o4
i}
=
z

of
KOREAN SOCIETY OF



2019

st K| B X ete
A XISEXFCH 3]

— . ™

I OOOOOOOOOOOOOOO
NNNNNNNNNNNNNNNNNNNNNNNN







20198 SHE=RERILSE HTISKIE
THZHE 2HES flet Ot Y

Al 120194 4€ 5(F) 14:00-17:30
A SEEBEEHS| T CIXEEX|(00|ASXILE 135)
Z : oIEEMAN IS

9 REEHS

Jor 4M 0 no

Program

HHALE]: ST HFOIAF (2124TH)
14:00-14:30 30) =

2
14:30-14:45 (15 7§ 2| A} HAT 3 (e==HENgE=)
f

—~ ~~

= A 014zl 21 (et=EZEHE)
71gEE
H1MM SHZHES| S et Ol

A2l Z|SE w(Hs|t HSHMRIHEHY)

14:45-16:05 (80" [& & 1] Restructuring GATT Balance—of-Payments Safeguard in the WTO System
- |XIY AL (MS0HEw)

NEEE sz gtuls (nrhsto)
[ 2 2]  SPSEHQ IXTE 2 T2 TR0 2510]
- A3 YA (FsH01Et)

RHER XY SPS G (5

16:05-16:20 (159 & A

H2M14

1750 0 NSFURIEA AlUie] S0l TE SHTHN By
16201730 00) [ 23] g exuneriner Aolser 7ol TET BAINE FHo2

- HMBY A (HECSHD)

AZEE 0|7 HSAF (AT HEMTL)

[(HHIEE]







20194 SHRZRZAIYELE MBS
THBEMES HHS flet 0l MY

THZMES WIS flgt Ol

Restructuring GATT
Balance-of-Payments Safeguard in

the WTO System

Ji Yeong Yoo







Restructuring GATT Balance—-of-Payments Safeguard in the WTO System

Restructuring GATT Balance—of—-Payments Safeguard in
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Ji Yeong Yool
(Journal of World Trade, Vol. 53, No. 4, forthcoming in August 2019)

ABSTRACT

The BOP safeguard provisions in the WTO are still haunted by the structure designed
for trade and BOP relationship in the postwar Bretton Woods system. The provisions are
not only incompatible with the contemporary monetary system but their legal obscurity
also retain unproductive loopholes that can further intrude trade relations. It is timely to
clarify a proper function of the WIO BOP provisions against modern systemic risks
generating chronic financial crises. This study aims to outline a reform agenda for the
GATT BOP safeguard provision, suitable to the contemporary WTO and IMF system. The
WTO members should decide to legally abolish GATT BOP safeguard measures for the
developed countries. This study also suggests ways to substantively institutionalize
coordination between recent developments in the IMF on assessing reserve adequacy and

WTO management of trade restrictions for BOP purposes.

I. Introduction

In face of Global Financial Crisis, international efforts to enhance overall risk mitigation
system have taken place in different global economic regimes. Against the backdrop, the
World Trade Organization (WTO) should also reconsider its existing provisions to seek
sustainable reform compatible with the modern economic environment. Yet, the

balance-of-payments (BOP) safeguard provisions are still haunted by the structure

1) Research Associate, Center for International Commerce and Strategy, Seoul National University. jyoo25@snu.ac.kr.
This study has been developed during my visit to Georgetown University Law Center as a Visiting
Researcher in Fall 2017. | am especially grateful to Professor Dukgeun Ahn for constructive guidance and
feedback on the study. | appreciate Professors Michael R. Gadbaw and Robert B. Thompson for insightful
discussion throughout the “Law and Policy of International Economic Regulation” seminar. | also thank
Professor Jaemin Lee for helpful comments. | acknowledge the financial support from the Ministry of
Education of the Republic of Korea and the National Research Foundation of Korea (NRF-2016H1A2A1907016).
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designed for trade and BOP relationship in the postwar Bretton Woods system. Disguised
rationales prolonged the use of General Agreement on Tariffs and Trade (GATT) Articles
XII and XVIII:B. The incompetency of the International Monetary Fund (IMF) at the
collapse of the fixed par-value system aggravated the lack of systemic management on
trade restrictions for BOP purposes. At the Uruguay Round, the contracting parties set
only modest deterrence through procedural rules over recurring abuses and misuses,
without a fundamental transformation in the approach on trade and BOP concerns. Even
recent Free Trade Agreements (FTAs) among developed countries retain GATT Article XII

mutatis mutandis.

Despite the claimed obsoleteness of BOP safeguard measures in the WTO,2) the legal
obscurity of the provisions does not eliminate a crucially unproductive loophole in the
world trade system. Meanwhile, it is timely to clarify a proper function of the WTO BOP
provisions against modern systemic risks generating chronic financial crises. This study
aims to outline a reform agenda for the GATT BOP safeguard provision, suitable to the
contemporary WTO and IMF system. Section II traces the ITO foundations on trade and
BOP linkages in order to compare them with what remains in the WTO. Section III
examines the separation of GATT BOP provisions into two, Articles XII and XVIII:B.
Section IV critically analyzes misuses and abuses of GATT BOP safeguards due to legal
obscurity of the provision, aggravated by the inefficient GATT-IMF surveillance system.
Section V sets out the remaining deficiencies of the WTO BOP provisions and some
belated development in the IMF. Section VI provides WTO challenges to reform the GATT

BOP provision and Section VII finally concludes.

II. ITO Foundations on Trade and BOP Linkages

The postwar settlement of trade for the ITO initially structured BOP linkages in a
comprehensive way, by identifying different causes of BOP problems and distinguishing
applicable policy methods for respective challenges. Preliminary articulation of BOP issues
in different chapters of trade negotiation drafts provides fresh perspective compared to

what has survived under the GATT. The forgotten ITO foundations on trade and BOP

2) Refer to Karen McCusker, “Are Trade Restrictions to Protect the Balance of Payments Becoming Obsolete?,”
Intereconomics 89 (2000).
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linkages can provide a basis for further analysis on relevant deficiency in the current

WTO system.

A. BOP Concerns Linked to Macroeconomic Management

The two major curses that distressed the economies under depression in the 1930s were
unemployment and constant deflationary pressures. The combination of loss of income
and persistent fall in price increased the burden of existing debt and was translated into
stubbornly dragging demand in the economy.? Such memories from the Great Depression
haunted the negotiating parties of the ITO Charter to design sound mechanisms that can
ensure macroeconomic stability based on full employment and maintenance of effective
demand for the expansion of world trade. The report of the first session of the
Preparatory Committee at the United Nations (UN) Conference on Trade and Employment
presents detailed accounts on the considerations of BOP issues linked to macroeconomic

management in the chapter on Employment.

While full employment was an undeniable policy goal stated as one of the objectives of
establishing the ITO,% negotiating parties expressed concerns on BOP difficulties led to
the trading partner when a country’'s domestic employment level is achieved primarily
through maintaining export surplus.>) The negotiating parties clarified how
inappropriately maintained trade surplus can cause spillover effects to other deficit
countries, fundamentally disrupting the BOP equilibrium.®) In a confined scenario where
external deflationary pressure is posed to a deficit country due to improper macroeconomic
policies in a surplus country, the negotiating parties tried to emphasize the responsibility
of a surplus country in initiating corrective adjustments.”) Such discussion developed into

a corresponding provision under the name of “Removal of Maladjustments in the Balance

3) For further background on the narrative of Great Depression, refer to Barry Eichengreen, Golden Fetters:
The Gold Standard and the Great Depression, 1919-1939 (New York, NY, USA: Oxford University Press,
1992) and Nicholas Crafts and Peter Fearon, “Lessons from the 1930s Great Depression,” 26(3) Oxford
Review of Economic Policy 285 (2010).

4) Final Act of the United Nations Conference on Trade and Employment: Havana Charter for an International
Trade Organization (Havana Charter) (Mar. 24, 1948), Art. 1.1, http://worldtradelaw.net/misc/havana.pdf.do
wnload (accessed Aug. 15, 2018).

5) Report of the First Session of the Preparatory Committee of the United Nations Conference on Trade and
Employment (London report), E/PC/T/33 (Nov. 1946), 5 (section E, para. 1), http://worldtradelaw.net/doc
ument.php?id=misc/London%20Draft.pdf (accessed Aug. 10, 2018).

6) /bid., b5 (section E, para. 3).

7) Ibid., 5 (section E, para. 2).
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of Payments” in the draft Charters.8) The obligation stipulated on a surplus country to
cooperatively amend disequilibrium displays a main departure from the current BOP
approach in the WTO.9

At the same time, the negotiating parties considered a need for safeguard measures in
deficit countries under such circumstances.10 Based on the Articles of Agreement (AA)of
the IMF, the countries in face of BOP difficulties were able to impose capital controls in
the risk of capital flight, apply for appropriate depreciation, if not a competitive one, or
restrict purchases of scarce currency caused by huge export surplus.1) The IMF was ready
equipped with policy tools available to countries who need flexibility in their monetary
management. Under the ITO framework, the negotiating parties tried to introduce
additional trade safeguard applicable to a limited case where “serious or abrupt decline in
effective demand in other countries” disrupt equilibrium.12 This approach is also
unfamiliar in the WTO because invocation of such provision is conditioned to a specific
source of BOP difficulty, not on the status of payments position of the safeguarding
country.13) The attempt to restrict the use of a trade safeguard only to a BOP problem
connected to a disruption in trade seems meaningful. Such concerns developed as a single
provision under the name of “Safeguards for Members Subject to External Deflationary

Pressure” in the draft Charters.14

With the demise of the ITO Charter in 1950, the entire chapter on Employment
vanished without any remnant in the provisional GATT text. Since the current GATT
originates from GATT 1947, there is no specific reference on such BOP concerns linked

to macroeconomic management in the WTO system.

8) Can be traced at London report, supra n. 4, Art. 7, Report of the Drafting Committee of the Preparatory
Committee of the United Nations Conference on Trade and Employment (New York report), E/PC/T/34
(Mar. 5, 1947), Art. 6, http://worldtradelaw.net/document.php?id=misc/New%20York%20Draft.pdf (accessed
Aug. 2, 2018); Report of the Second Session of the Preparatory Committee of the United Nations
Conference on Trade and Employment (Geneva report), E/PC/T/186 (Sep. 10, 1947), Art. 5,
http://worldtradelaw.net/document.php?id=misc/1947%20Geneva%20Preparatory%20Conference%20Report.p
df (accessed Aug. 2, 2018); Havana Charter, supra n. 3, Art. 4.

9) Current GATT Article XII:5 stipulates that if there is a persistent disequilibrium in BOPs the contracting
parties should initiate discussions with the IMF. There is no specific paragraph obliging an action by a
surplus country.

10) London report, supra n. 4, 5 (section F, para. 1).

11) /bid, 5 (section F, para. 2).

12) Ibid, 5 (section F, para. 4).

13) Current GATT Article Xl asks to review any special factor related to BOP status but does not filter out a

specific external cause for invocation.

14) Can traced at London report, supra n. 4, Art. 8; New York report, supra n. 7, Art. 7, Geneva report, suora

n. 7, Art. 7; Havana Charter, supra n. 3, Art. 6.
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B. BOP Problems Linked to Import Demand Rising from Development Needs

Since the preliminary dialogues on the plans for postwar settlement of economic order
between the US and the UK in the early 1940s, the defense over BOP deficits had been
considered one of the most important policy goals by the UK.15 Tools to maintain BOP
was crucial at the negotiation table for the ITO, as most countries, except for the US,
were facing BOP deficits after the war. However, the rules on restrictions to safeguard the
BOP designed for the Havana Charter were not essentially to treat the fundamental
problems of the BOP.

Since the postwar recovery was agreed to rely upon restoration of trade relations, the
IMF prohibited restrictions on current payments transfers and rather expected
establishment of currency convertibility.16) Meanwhile, the IMF prepared buffer stocks,
available in addition to national reserves, for the members to address short to medium
term payments imbalances.1?) If necessary, the par-value system also allowed revaluation
of the exchange rate upon approval of the IMF.18) Given such prepared functions of the
IMF, it was already confirmed under the Bretton Woods system ‘that trade restrictions
should be avoided whenever possible.”19 It is rather paradoxical to understand the
provision called “Restrictions to Safeguard the Balance of Payments’20) in the Commercial
Policy chapter of the draft Charters as a safeguard for fundamental disequilibrium in BOP
positions. Under strict controls required in the capital account transactions under the
Bretton Woods system, theoretically, either allotting more monetary reserves or controlling
the current account could temporarily contribute to remedying cyclical external
imbalances (c.f. CAB = NKF + RT).2D Trade measures for BOP purposes were intended to

operate at the marginal level of alleviating temporary burdens, subject to the practically

15) For background information, see Douglas A. Irwin, Petros C. Mavroidis and Alan O. Sykes, 7he Genesis of
the GATT (Cambridge, UK: Cambridge University Press, 2008), at 5-97.

16) Articles of Agreement of the International Monetary Fund (Articles of Agreement) (Jul. 22, 1944), Art. VIII,
section 2(a), https://fraser.stlouisfed.org/files/docs/historical/martin/17_07_19440701.pdf (accessed Aug.
15, 2018).

17) Ibid., Schedule E. Administration of Liquidation

18) /bid., Art. IV, section 5.

19) London report, supra n. 4, 14 (section C, para. 2(1)); Havana Charter also states that expansion not
contraction of international trade is important to restore stable BOP equilibrium; See Havana Charter,
supra n. 3, Art. 21.1(d).

20) Can be traced at London report, supra n. 4, Art. 26; New York report, supra n. 7, Art. 26; Geneva report,
suypra n. 7, Art. 21, Havana Charter, sypra n. 3, Art. 21.

21) For detailed understanding on BOP identity, see IMF, Balances of Payments and International Investment
Position Manual (Sixth Edition, BPM6) (2009), at 224-225, https://www.imf.org/external/pubs/ft/bop/2007

/pdf/bpm6.pdf (accessed Aug. 2, 2018).
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fixed par-value system.22)

Development, industrialization and recovery were considered priority among other goals
for postwar prosperity. The BOP safeguard measure was expected to temporarily ease
dual burdens of governments to maintain the par-value and cope with high demand of
imports to pursue development programs.23) While “internal reconstruction” is essential in
restoring a country’'s BOP position in a “sound and lasting basis,”24) the negotiating
parties tried to allow a safeguard action depending on the “external financial position”25)
caused by inevitable increase in import demand. One way to avoid unnecessary trade
restrictions was to introduce a principle relying on the status of “monetary reserves’20) to
emphasize the invocation based on ‘external” financial position, not domestic
protectionist interest.2”) The priority on postwar recovery is reflected in the exceptional
treatment of essential products required for development even when applying BOP

safeguard measures.28)

In fact, the identity of this provision was intended simply as an exception rule to the
general prohibition on the use of quantitative restrictions in the draft Charters.29 This
structure probably explains why GATT Article XII states exception only to the use of
quantitative restrictions for BOP purposes, while price-based measures are now preferred
in the WTO system. Since quantitative restrictions used to be the main trade policy tool
in the 1940s, general elimination of quantitative restrictions pursued in the ITO triggered
the negotiating parties’ concern on securing policy space for adjustment. The structure of
this provision, inherently attached to the rules on quantitative restrictions, also explains

how this specific safeguard action was considered a marginal trade relief subject to the

22) Officially, the par-value was adjustable but its change was strictly limited to rare occasions approved by
the IMF. It was generally perceived as a fixed system. Refer fo Ronald |. McKinnon, “The Rules of the
Game: International Money in Historical Perspective,” XXX| Journal of Economic Literature 1 (1993) for
detailed understanding on the actual operation of the Bretton Woods system.

23) The impact of restrictions for development purpose was not considered an ‘unnecessary damage.” See
London report, supra n. 4, 12 (section C, paras. 2(a)-(b)).

24) Ibid., 12 (section C, para. 2(a)); Havana Charter, supra n. 3, Art. 21.4(c).

25) London report, supra n. 4, 12, (section C, para. 2(b)).

26) Havana Charter, supra n. 3, Art. 21.3(a).

27) Ibid., Art. 21.3(c)(ii); London report, supra n. 4, 12-13 (section C, para. 2(b)).

28) Havana Charter, supra n. 3, Arts. 21.4(a) and 21.4(b)(i).

29) In the Havana Charter, provisions called “General Elimination of Quantitative Restrictions” (corresponding
to GATT Article XI), “Restrictions to safeguard the Balance of Payments” (corresponding to GATT Article
XIl), “Non-discrimination Administration of Quantitative Restrictions” (corresponding to GATT Article XilI),
“Exceptions to the Rule of Non-discrimination” (corresponding to GATT Article XIV) and “Relationship with
the International Monetary Fund and Exchange Arrangements” (corresponding to GATT Article XV) were
grouped in Section B called “Quantitative Restrictions and Related Exchange Matters”.
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burdens of postwar recovery needs and the fixed exchange rate system.

C. BOP Concerns Linked to Exchange Arrangements

As the ITO was considered a third pillar of the Bretton Woods system, the compatibility
of the trading system with the existed monetary system was one of the core concerns in
the postwar architecture of international economic governance. By the time of
negotiations for the Charter, currency convertibility was yet fully achieved even among
major currencies and the IMF had strict authority on controlling currency flows for the
maintenance of the par-value system. In other words, BOP difficulties of one country
could permeate to others and aggravate a bottleneck in traffic of trade, simply due to a

problem in currency flows.

One way to cope with these concerns in the trading system was to relax the
non-discrimination principle in imposing quantitative restrictions for BOP purposes.30) The
negotiating parties discussed how a trade restriction with an equivalent effect of IMF
approved exchange restriction against scarce currency should be flexibly allowed as a
practical option.3D Countries under the common quota in the IMF raised concerns that
they may need to impose discriminatory restrictions for the defense of their common
reserves.32) The negotiating parties also agreed that a country with inconvertible currencies
may face excessive burden in contraction of exports due to non-discriminatory imposition
of quantitative restrictions by another member.33 As fundamental disequilibrium in the
BOP linked to exchange arrangements should be dealt in the IMF, the ITO did not seek a
structural role in preventing BOP problems in such matter. It rather sought a subsidiary
role on BOP problems in the trading system by enhancing mutual compatibility with the
AA and containing unnecessary spread of BOP difficulties causing overall contraction in

trade. Such provision remains in the current GATT as Article XIV.

30) “Exceptions to the Rule of Non-discrimination” was numbered Article 28 in London and New York reports
and Article 23 in the Geneva report and Havana Charter.

31) London report, supra n. 4, 14, (section C, para. 3(d)(i)); Havana Charter, supra n. 3, Art. 23.5(a).

32) London report, supra n. 4, 14 (section C, para. 3(d)(ii)); Havana Charter, suypra n. 3, Art. 23.3(a).

33) London report, supra n. 4, 14-15 (section C, para. 3(e)-(i)); Havana Charter, supra n. 3, Annex K
Exceptions to the Rule of Non-discrimination.
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[Table 1] Summary of ITO Framework Governing BOP Problems

Systemic premises

Adjustable but practically fixed par-value system

Internal restructuring is the core to maintaining BOP equilibrium

Expansion, not contraction, of trade supports sound and long-lasting
maintenance of BOP equilibrium

BOP problems inherently linked to exchange problems should be dealt under
the IMF and resort to exchange restrictions upon IMF's approval

- Trade restrictions should be avoided at the maximum extent possible

To deal with BOP
concerns linked to
macroeconomic
management

Discussed in Chapter Il Employment and Economic Activity

- Article 4 Removal of Maladjustments within the Balance of Payments: when
BOP deficit countries have difficulty achieving full employment objective due
to maladjustments maintained in surplus countries, the surplus countries
should initiate correct adjustment

- Article 6 Safeguards for Members subject to External Inflationary or

Deflationary Pressure: the members are allowed to take action to safeguard

their economies against inflationary or deflationary pressure from abroad -

often caused by change in BOP position of other members

To deal with BOP
problem linked to
import demand
rising from
development needs

Discussed in in Section B Quantitative Restrictions and Related Exchange
Matters of Chapter IV Commercial Policy

- Article 21 Restrictions to safeguard the Balance of Payments. in case of
serious decline in or low level monetary reserves, rising from high levels of
import demand in the course of recovery or development, the members are
allowed to impose quantitative restrictions which are generally prohibited in
the ITO

To deal with BOP
concerns linked to
exchange
arrangements

Discussed in Section B Quantitative Restrictions and Related Exchange
Matters of Chapter IV Commercial Policy

- Article 23 Exceptions to the Rule of Non-discrimination and ANNEX K
Exceptions to the Rule of Non-discrimination: discriminatory application of
quantitative restrictions for BOP purposes is allowed, if that is needed to
protect common monetary reserves, has an equivalent impact with IMF
approved exchange restriction or assists countries with inconvertible
currencies

[I. Transformation of BOP Provisions in the GATT Review Session

The original version of GATT was concluded in 1947 with a single BOP provision -

Article XII - following the drafts of the Havana Charter. Since the 1954-55 review session,

the GATT has carried two BOP provisions by transforming the previous version of Article

XVIII. Understanding both practical concerns that stifled introduction of BOP measures in

Article XVIII and ignored theoretical difficulties to distinguish Articles XII and XVIII:B

provide a perspective to critically examine the past experience of applying BOP measures
in the GATT system.

10
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A. Amending Article XII

The expected standing of measures approvable under GATT Article XII was temporary
even during the postwar transitional period with cyclical payments imbalances under the
Bretton Woods system. Subsequently, Article XII:4(b) of the original GATT stated all
existing measures to be reviewed by 195134 and discriminatory BOP measures approved
under Article XIV:1(b) was meant to be subject to further justification in 1952, five years
after the operation of the IMF.35) Twenty countries were imposing quantitative
restrictions, mostly discriminatory measures in 1951.360) There had been an increase in
restrictions from the UK and the Commonwealth economies especially after the sterling
devaluation in 1949, facing inflationary pressures and in defense of their reserves against
imports from the dollar area.3” Other European countries also mainly implemented
import restrictions against the dollar area, primarily due to the limitations of currency
convertibility.38) Despite the hardships, there were calls for efforts towards relaxation of
BOP restrictions, as the longer the restrictions, the greater likelihood the structure and
prices of production would change in domestic industries.39 Against the resistance from
the safeguarding countries, the IMF statements on Article XII consultations in this period
presented skepticism on the strict necessity of these restrictions.40) However, new

restrictions intensified well after 195241 and the decision on the hard-core time-limit of

34) General Agreement on Tariffs and Trade, Final Act Adopted at the Conclusion of the Second Session of th
e Preparatory Committee of the United Nations Conference on Trade and Employment (GATT Final Act) (Ge
neva, Oct. 30, 1947), Art. Xll:4(b), http://worldtradelaw.net/document.php?id=misc/Final%20Act.pdf (acce
ssed Aug. 13, 2018).

35) Discriminatory application was mainly approved to cope with convertibility problems in managing reserves.
/bid., Art. XIV:3(a).

36) The twenty countries are: Australia, Brazil, Ceylon, Chile, Czechoslovakia, Denmark, Finland, France,
Greece, India, Indonesia, ltaly, Netherlands, New Zealand, Norway, Pakistan, Southern Rhodesia, Sweden,
South Africa, UK, Austria, Germany and Turkey. Measures imposed by these countries were all
discriminatory except for those applied by Indonesia, Philippines, and Czechoslovakia. Among the existing
contracting parties only eight countries were not imposing any Article Xll restriction: Belgium, Canada,
Cuba, Dominican Republic, Haiti, Luxemburg, Peru, US and Nicaragua. GATT, AReport on Import
Restrictions Applied under Article X//, Draft Report recommended by Working Party 6, CP.6/12/Rev.2 (Oct.
22, 1951), para. 8.

37) GATT, Draft Report of Working Party K on Consultations under Article Xil:4(b), CP.5/K/SECRET/16 (Dec. 5,
1950), para. 12.

38) /bid., para. 23.

39) /bid., para. 49.

40) For example, refer to GATT, Statement Made by the Representative of the International Monetary Fund at
the First Meeting of Working FParty K* on  Consultations  under Article — XI:4(b),
CP.5/K/SECRET/1/SECRET/CP/12 (Nov. 14, 1950) and GATT, Oral Remarks of the Head of the Delegation
of the International Monetary Fund at the Seventh Meeting of Working Party ‘K* (20th November 1950,
3:00 PM.), CP.5/K/SECRET/13 (Dec. 1, 1950).

11
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BOP restrictions was also extended to the following years.42)

During the 1954-55 review session, the contracting parties focused on amending
paragraph 3 of GATT Article XII, where the provision literally referred to postwar
adjustment and development needs to impose such restrictive measures.43) In the revised
text, there is no longer special attention towards postwar difficulties. Rather the provision
emphasizes that the contracting parties should seek measures to expand, than to contract,
trade in order to restore lasting BOP equilibrium.44 While development and full
employment remained as important domestic policy objectives, the legal text was
reorganized to emphasize more on the principles of applying relevant restrictions in order

to contain further spread of restrictive measures.45

Due to insufficient decline in the use of BOP restrictions, consultation procedure for
Article XII was also amended. The original text of the provision included only notification
and consultation obligations at the initiation stage of BOP measures. Through
amendments, the establishment of a consultation committee was approved in 195646),
basic documents provided for consultation were recommended to continue since 1957,47)
and periodic consultations on existing measures were to start by 1959.48) Efforts to
abolish Article XII faded and as a political compromise among the contracting parties, a

set structure governing Article XII measures in the GATT system was established by 1958.

41) Refer to GATT Ad Hoc Committee on Agenda and Intersessional Business, Additional Consultations under
Article XI:4(b), Note by the Executive Secretary, |C/W/4 (Sep. 2, 1952) and GATT, /mport Restrictions
Applied under Article Xll, A Note on the Intensification of Restrictions and on the Imposition of New
Restrictions since the Eighth Session, L/257 (Oct. 25, 1954).

42) In Decision of 5 March 1955, the contracting parties aimed to cease existing restrictions by 1957 but was
failed. Refer to GATT, Expiry of Decision of 6 March 1955, Draft Decision Proposed by the Chairman,
W.12/12 (Oct. 31, 1957). Later, this was extended further in 1957, 1958, 1959, 1960 and 1961. See
GATT, Problems Raised for Contracting Parties in Eliminating Import Restrictions Maintained during a
Period of Balance-of-Payments Difficulties, Decision of 19 November 1960, /1387 (Nov. 25, 1960) and
GATT, Problems Raised for Contracting Parties in Eliminating Import Restrictions Maintained during a
Period of Balance-of-Payments Difficulties, Extension of the ‘Hard-core” Waiver, Decision of 8 December
1961, 1L/1685 (Dec. 18, 1961). Documents on further extensions or decisions cannot be found in the
following years.

43) Refer to GATT Final Act, supra n. 33, Art. XllI:3(a) to compare with the current GATT provision.

44) General Agreement on Tariffs and Trade, Text of the General Agreement (GATT 1947) (Geneva, Jul. 1986),
Art. XlI1:3(a), https://www.wto.org/english/docs_e/legal_e/gatt4d7.pdf (accessed Aug. 29, 2018).

45) Compare Articles XlI:3(b)-(c) of GATT Final Act and GATT 1947.

46) See GATT, Final Report of the Working Party on Balance-of-Payments Restrictions, /597 (Nov. 16,
1956).

47) GATT, Final Report of the Working Party on Balance-of-Payments Restrictions, /931 (Nov. 20, 1958),
para. 5. The practice of preparing Basic Document by the secretariat in 1957 was recommended to
continue onwards.

48) GATT, Final Revort of the Working Party on Balance of Payments, /769 (Nov. 30, 1957), paras. 17-18.

12
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B. Restructuring Article XVIII

Concerning BOP safeguard provisions in the current GATT, it is natural to think of
Articles XII and XVIII:B as a bundle. In the drafts of the Charter, however, the original
versions of current GATT Article XVIII did not include a right to act specifically for BOP
purposes.49) The corresponding provisions of GATT Article XVIII in the negotiating drafts
of the Charter put general consideration to the need of special governmental assistance
and use of trade restrictions for economic development or reconstruction of particular
industries. At the first Preparatory Committee meeting, it was ready noted that countries
embarking on economic development programs can face BOP problems,>9 but that was
not the prime concern for this specific provision at the drafting stage. BOP concerns
directly linked with trade in goods were designed to be governed by a single exception
provision to quantitative restrictions, the direct origin of GATT Article XII. The
discussions regarding Article 13 “Governmental Assistance to Economic Development and
Reconstruction” of the Havana Charter ranged on different methods and actions - such as
preferential arrangements for developing countries,5!) quantitative restrictions52) or

increase in tariffs — that can support industrialization.

Meanwhile, the second Preparatory Committee introduced an interesting condition
allowing imposition of restrictions to amend the level of imports, “should [there] be an
increase or threatened increase in the importations of the product'so substantial as to
jeopardize the plans of the'-establishment, development or reconstruction of the industr
y" due to the granted government assistance.53) Such subparagraph was adopted in the

final Charter as well.59 In fact, consideration on a defense mechanism in sudden increase

49) The corresponding articles in the draft Charters were negotiated under the name of “Governmental
Assistance to Economic Development” (Article 13 in London report, New York report, Geneva reports and
the Havana Charter) while the GATT drafts developed Article XVIII under the name of “Adjustments in
Connection with Economic Development.” See GATT Final Act, supra n. 33, Art. XVIII; Article XVIII of the
GATT transformed into the current form after the 1954-55 GATT Review Session. Currently Article XVIII is
titled “Governmental Assistance to Economic Development” in the GATT 1947 text.

50) London report, suora n. 4, 7 (section D, para. 3).

51) Delegates participating in draft negotiations suggested rules on preferential arrangements for development
purpose under Article 13. See New York report, sypra n. 7, 9. From the Geneva report, a rule on
discriminatory preferential arrangements for development was separated into Article 15. See Geneva
report, supra n. 7, Art. 15 and Havana Charter, supra n. 3, Art. 15.

52) Quantitative restrictions were noted useful especially at the early stage of industrial development. See
London report, supra n. 4, 8 (section |, para. 3). Due to the general prohibitive rule on quantitative
restrictions in the Commercial Policy chapter, the discussion for Article 13 centered on its justification for
development purpose.

53) Geneva report, sypra n. 7, Art. 13.4(c).
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of imports in Article 13 is similar to how the general safeguard mechanism works. In
other words, an unintended increase in imports threatening domestic industries in the
course of implementing development programs was mentioned as a potential difficulty the
members could face. In reflection of such negotiation history, the controversial phrase of
“unforeseen development” in GATT Article XIX (replicated from Article 40 of Havana
Charter)>> seems to have been a meaningful modifier illustrating its identity as an
emergency clause.>0) Given specific defense mechanisms provided for each issue covered
in the ITO Charter, the safeguard mechanism envisioned in the Commercial Policy
chapter seems to be an exceptional safeguard operating at emergency cases that has been

‘unforeseen’ at the drafting stage.

In practice, classification of measures was often confused between Articles XII and XVIII
in the GATT system. When BOP measures could provide protectionist effect on domestic
industries and restrictions mainly pursued for development may also take BOP situation
into consideration, the GATT insisted on the possibility of sorting out the principal reason
of application for the categorization of measures.>? In fact, many of the contracting
parties more heavily resorted to Article XII measures. The working party also
recommended the contracting parties to apply for Article XVIII-approval on the measures
with dual purpose, once its control under Article XII terminates.5®) Until the early 1950s,
only a few countries such as Cuba, Haiti and Ceylon were applying Article XVIII

measures.>9)

Prior authorization and the widespread of quantitative restrictions for BOP purposes
with sufficient impact on promoting development plans were considered as two major

reasons for unpopular invocation of Article XVIIL.60) At the review session, the Executive

54) See Havana Charter, supra n. 3, Art. 13 A and C.

55) See GATT Final Act, supra n. 33, Art. XIX:1(a); Havana Charter, supra n.3, Art. 40.1(a); GATT 1947, supra
n. 43, Art. XIX:1(a).

56) Based on the interpretation in GATT US - Fur Felt Hats case, later in the WTO, the panel in Argentina -
Footwear case concluded that the condition of “unforeseen development” is essentially read out of the
text of GATT Article XIX:1(a). Refer to WTO, Argentina — Safeguard Measures on Imports of Footwear
(Argentina — Footwear), Report of the Panel, WT/DS121/R (Jun. 25, 1999), para. 8.65. Further details on
the application of WTO Safeguard Agreement can also be found in Alan O. Sykes, 7he WTO Agreement
on Safeguards: A Commentary (Oxford, UK: Oxford University Press, 2006) and Petros C. Mavroidis,
Patrick A. Messerlin and Jasper M. Wauters, 7he Law and Economics of Contingent Protection in the
WTO (Cheltenham, UK: Edward Elgar Publishing, 2008).

57) GATT, Report of Working Party 5 on Article XVIl, CP.2/38 (Sep. 9, 1948), paras. 9, 15.

58) GATT, Fourth Report of Working Party 2 on Article XVi//, CP.3/60 (Jul. 26, 1949), 3, 4, 16.

59) GATT, Releases Granted by the Contracting Parties under Article XVIII, Expiration of Releases, L/110 (Aug.
24, 1953), para. 4.

14



Restructuring GATT Balance—-of-Payments Safeguard in the WTO System

Secretariat suggested transfer of BOP provisions to Article XVIII and combine all
provisions relating to economic development into a single provision for the
“underdeveloped countries.”6) This was expected to generally reduce proliferation of
Article XII measures imposed by both industrialized and late industrializing countries.
Overall, the problem of GATT was that there were too many of redundant escape clauses

which significantly hindered liberalization efforts in trade policy.

While Article XVIII was initially open to all contracting parties, eligibility of invocation
has been restricted to those who can only support low standards of living and are in the
early stages of development.62) In Section B of Article XVIII, a BOP provision with lax
condition compared to Article XII allowed more generous authorization of BOP measures
to the underdeveloped countries.63) Though muted in transformation, there had been
concerns on how a restrictive measure for BOP purposes based on structural development
needs and protectionist motivation could be distinguished in practice.69 While procedural
arrangements for notification and examination were not clear in the original Article XVIII,
Section B of the revised article adopted a similar procedure to that of Article XII. Later,
consultation procedures of both Articles XII:4(b) and XVIII:12(b) were governed together

by the Committee on Balance of Payments Restrictions (BOP Committee).65)

C. Comparison of Revised GATT Articles Xl and XVIII:B

Recalling the initial objective of creating a BOP provision in the Commercial Policy
chapter of the Havana Charter, GATT Article XII started out as a single BOP provision in
defense of high import demand when pursuing postwar recovery under the fixed

exchange rate system. In split of two independent BOP provisions in the GATT, Article

60) GATT Review Working Party | on Quantitative Restrictions, Proposed Secretariat Draft of Article XV,
W.9/40 (Nov. 26, 1954), 2.

61) /bid., 3.

62) GATT 1947, supra n. 43, Art. XVIII:1.

63) For example, the objective of GATT Article Xl is “to safeguard---external financial position and ---balance of
payments” (para. 1); whereas Article XVIII:B aims to “safeguard---external financial position and to ensure
a level of reserves adequate for the implementation of..program of economic develooment and control
the general level of---imports’ (para. 9, emphasis added).

64) GATT Review Working Party | on Quantitative Restrictions, Quantitative Restrictions for Balance of
Payments Reasons.: Article XlII, Statement by the Australian Representative at the meeting on Friday, 19
November 1954, W.9/25 (Nov. 22, 1954), 5-6.

65) GATT Working Party on Balance of Payments, Action and Procedures to Implement the Revised Provisions
of Articles XII and XVIlI:B, Note for Members of the Working Party, Spec/145/57 (Oct. 24, 1957), paras.
2-4,
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XVIIL:B justified structural needs for special consideration to developing countries.
Meanwhile, Article XII was left unclear with its utility when most of the industrialized
countries seemed to have graduated from postwar transitional recovery and even

established dollar convertibility by 1958.66)

Languages directed towards easing the minds of the deficit-bound governments with a
temporary relief mechanism when facing high levels of import demand were retained in
the revised GATT Article XI1.67 Meanwhile, Section B of Article XVIII provided extra
leniency by allowing imposition of “controls in the general level of imports” in order to
ensure reserves adequate for development.”®® In hindsight, two problems are apparent
upon such revision: 1) lax conditions in Article XVIII:B to serve comprehensive needs on
development could hamper distinguishing protectionist motivations and legitimate
development objectives of BOP measures; 2) in transferring the development objective to
Article XVIII:B, Article XII should have been terminated as it lost its identity and the
developed countries have structurally graduated from postwar transitional needs.

Nevertheless, the GATT was equipped with two BOP provisions after the review session.

Both GATT Articles XII and XVIII:B state that the contracting parties ‘may restrict the
quantity or value of merchandise.”®9 While these provisions only meant to allow
exceptional application of generally prohibited quantitative restrictions, there have been
increasing impositions of import surcharges and import deposit schemes later in the
1960s and 1970s.709 The use of import surcharges or import deposit schemes were often
neglected from notification, as it was unclear whether these measures were subject to
BOP provisions.”l) When the use of price-based measures was ever on the table, it was
highly dissented on whether it is an inconsistent measure of the GATT or it is a
preferable measure for BOP purposes that less distorts trade.”’2) Countries who resorted to
price-based measures under Article XII noted that they prefer import surcharges to

quantitative restrictions for more rapid response in the market as well as less

66) The US specifically raised concerns on persisting import restrictions after the end of BOP difficulties. See
GATT, Import Restrictions Retained after the End of Balance—of-Payments Difficulties, Note from the
United States Delegation, W.16/13 (Jun. 2, 1960).

67) For example, see GATT 1947, supra n. 43, Arts. Xll:3(a) and (d).

68) Refer to supra n. 62.

69) GATT 1947, supra n. 43, Arts. XII:1 and XVIII:9

70) WTO, GATT Analytical Index (Geneva, Switzerland: WTO, 1998), at 363-365.

71) Ibid., at 363.

72) For example, refer to discussions in GATT, Report of the Working Party on the United Kingdom Temporary
Import Charges, L/2676 (Nov. 17, 1966).
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administrative burden.’? An inclusion of the use of price-based measures under Article
XVIII:B were considered in the discussions for the preparation of the text in GATT Part IV
for the developing countries, but it was deferred in 1966.74 The contracting parties
legally insisted on the primary use of quantitative restrictions until the adoption of a

declaration on BOP trade measures in the Tokyo Round.75

The GATT finally equipped itself with a standardized agenda for BOP Committee
consultations in 1970 and the difference in full and simplified consultation processes for

the developing countries in 1972.

IV. Trade Restrictive Practices under BOP Provisions in the GATT System

A. Ineffectiveness in the GATT-IMF Surveillance System

The BOP provisions in the GATT developed differently compared to their originally
envisioned functions. The key premise in the operation of Article XII measures was the
conditions of a strict par-value system and postwar recovery needs. However, during the
operation of the GATT system, the Bretton Woods system collapsed in 1973 and adoption
of floating exchange rates among the developed countries was facilitated. While Article
XVIII:B transformed to provide support on structural concerns in the process of
development, augmentation of permanent restrictions by developing countries throughout
the GATT period blurred the boundary between legitimate concern and protectionist

motivation.

The IMF clearly had a role in managing BOP measures at the transition to a flexible
exchange rate system. Since the second amendment of the AA, exchange rate adjustments
in case of fundamental disequilibrium in the payments were readily available without a
concurrence by the IMF. Meanwhile, the IMF attempted steps to incorporate the
commitments of the Committee of Twenty to avoid trade restrictions into the amendment

of the AA.70) If so, the decision to invoke a BOP safeguard measure would have been

73) Ibid., 1.

74) WTO, supra n. 69, at 363.

75) See GATT, Declaration on Trade Measures Taken for Balance-of-Payments Purposes, Adopted on 28
November 1979, L/4904 (Dec. 3, 1979).

76) See IMF, Voluntary Declaration on Trade and Other Current Account Measures, Decision No. 4254-(74/75)
(Jun. 26, 1974).
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merged into the IMF jurisdiction with some potential restructuring on the relationship
between the IMF and the GATT. However, the decisions at the Executive Board never
reached an agreement for a formal decision.”’”) Instead, the IMF adopted rough principles
for surveillance in the 7977 Decision on Surveillance over Exchange Rate Policies (the
1977 Decision) for “stability of the system.”7® Yet, the 1977 Decision was by far
incomplete with little guidance on the Article IV surveillance mechanism, as the IMF was
not sure of itself on what to monitor at the time.”? The multilateral efforts to review the
systemic risks after the collapse of the Bretton Wood system did not come orderly in any

international regulatory setting.

Furthermore, unlike the attempted efforts to eradicate unnecessary trade restrictions
through a formal obligation attached in the AA, in practice, the IMF remained passive in
the consultation processes of GATT BOP measures.80) The IMF included assessment on the
developments in the real sector, financial sector, and macroeconomic situation relating to
the BOP positions of the contracting parties,81) but it still highly depended on drawing a
direct link between the level of monetary reserves and the need of trade measures. Often
times, the conclusion did not clearly correlate with the reserve situation. For example, the
IMF concluded that the existing trade restrictions do not seem excessive beyond the
necessary level not only when gross reserves stood at 6 week's import cover but also at
10 month’s import cover.82) In short, the IMF rarely announced that the trade measure is

beyond necessary to guarantee adequate payments needs.

When the efforts of the IMF to practically nullify the GATT BOP exception failed, the
GATT provided with subtle commitments in 1979 through Decl/aration on Trade Measures
taken for Balance-of-Payments Purposes33) at the Tokyo Round. Despite the major
transformation of the monetary system in 1973, trade restrictions for BOP purposes

survived. The declaration presented its doubt in the prescriptive link between payments

77) Richard Eglin, “Balance-of-Payments Measures in the GATT,” 10(1) 7he World Economy 1, 8 (1987).

78) See IMF, Surveillance over Exchange Rate Policies, Decision No. 5392-(77/63) (Apr. 29, 1977).

79) IMF, Review of the 1977 Decision on Surveillance over Exchange Rate Policies, Further Considerations and
Summing Up of the Board Meeting (The 1977 Decision) (Jan. 11 2007), 3, https://www.imf.org/external/n
p/pp/2007/eng/fc.pdf (accessed Aug. 19, 2018).

80) Based on GATT Article XV:4, the GATT should always consult with the IMF and accept information
provided by the IMF. The GATT BOP consultation procedure involves IMF consultation.

81) WTO Committee on Balance-of-Payments Restrictions, Reserve Adequacy, Note by the Secretariat,
WT/BOP/W/21 (Sep. 12, 2002), para. 10.

82) /bid., paras. 15-16.

83) Refer to GATT, supra n. 74.
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imbalances and trade restrictions applied under GATT Article XII. However, instead of
re-writing the invocation condition of a measure, a call for avoidance of Article XII
measures at the “maximum extent possible” framed the deterrence mechanism for the
GATT contracting parties.84 Principle-wise, the declaration formally inscribed the least
trade-restrictive principle in choosing the form of an applicable measure. Price-based
measures such as import surcharge and import deposit scheme were now formally under
the Committee’s monitoring scope. Simultaneous application of more than one type of
trade measure for BOP purposes was repudiated. An obligation to announce a
time-schedule for the removal of a measure aimed at disciplining the contracting parties
on the temporary nature of the measure. Despite the expected voluntary restraint on
resorting to Article XII measures, the declaration was not to undermine the special and

differential treatment principle towards developing countries invoking Article XVIIL:B.

In the 1980s, the cumulative adverse effect on resource allocation due to persistent
trade restrictions applied by the least developing countries (LDCs) plagued the long-run
health of the world economy.85 As most countries gained access to international capital
markets for foreign borrowing by the end of 1970s, the IMF statements for BOP
Committee consultations began to evaluate much broader issues on overall external
stability than simply discussing the level of reserve stocks. The IMF factored in foreign
debt liabilities into consideration and discussed more extensively on the alternative
measures to restore BOP equilibrium.86) The position of the IMF radically changed from
the 1970s and its recommendation for those who invoked Article XVIII:B became more
aggressive calling for fundamental macroeconomic policy adjustments.87) While the third
world countries subject to IMF lending mostly had to cope with macroeconomic policy
adjustment conditions in the 1980s, the weak enforcement power of the GATT hampered
facilitation of liberalization policies towards those not subject to IMF projects. The final
decision made in the BOP Committee was based on consensus, which could always be
difficult to obtain for political reasons. A simplified consultation procedure for developing
countries also contributed to a general lack of strict surveillance by the GATT BOP

Committee. The permanent nature of Article XVIII:B restrictions undermined tremendous

84) /bid., Preamble.

85) For a further overview, refer to Robert Guttmann, “Chronic Macro—economic and Financial Imbalances in
the World Economy: A Meta—economic View,” 35(2) Revista de Econornia Politica 203 (2015), at 215-217.

86) WTO, supra n. 80, paras. 19-20.

87) Ibid., paras. 20-22.
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efforts of tariff reduction through multilateral negotiation rounds at the GATT.

Lacking effective surveillance mechanism in the GATT-IMF system, BOP measures were
utilized to cope with diverse nature of BOP problems, including those that are inherently
non-treatable via trade measures. By categorizing different natures of BOP problems the
contracting parties tried to combat via GATT BOP safeguard measures, abuses and
misuses of trade measures would provide insights on how inadequate the GATT BOP

safeguarding system has been.88)

B. Divergent Purposes in the Use of Article XIl Relevant Measures

By the 1960s, trade restrictions applicable mainly on cyclical payments imbalances
under the Bretton Woods system were structurally becoming less necessary to most of the
industrial countries. A gradual opening of the US capital market provided buffer on
international liquidity and many European countries fairly recovered from the war. Once
suffered from dollar shortage, Europe was gradually facing a dollar glut with the
establishment of dollar convertibility.89) The use of quantitative restrictions for BOP

purposes actually reduced to three by 1964 (Finland, New Zealand and South Africa).90)

Despite the reduction in the use of BOP measures by industrial countries, the practice
of Article XII relevant measures illustrates broad use of trade restrictions beyond its
original objective. GATT Article XII can be conditionally invoked when it is necessary “(i)
to forestall the imminent threat of, or to stop, a serious decline in its monetary reserves
or (ii) to achieve a reasonable rate of increase in reserves when facing very low monetary
reserves.”9D) In other words, the legal condition where GATT Article XII can be invoked is
solely based on the situation of monetary reserves. While depletion in monetary reserves

can evolve via many different causes, there is no explicit condition for invocation based

88) Existing literature provide comprehensive survey on the practice of BOP measures and detailed analysis
on surveillance problems during the GATT era. Refer to Fred Bergsten, “Reforming the GATT: The Use of
Trade Measures for Balance-of-Payment Purposes,” 7 Journal of International Econornics 1 (1977); Frieder
Roessler, “The GATT Declaration on Trade Measures Taken for Balance—of-Payments Purposes - A
Commentary,” 12 Case Western Reserve Journal of International Law 383 (1980); Eglin, supra n. 76;
Isaiah Frank, “Import Quotas, The Balance of Payments and the GATT,” 10 7he World Economy 307
(1987). In contrast, this study revisits selected characteristics of the use of GATT BOP measures and
categorizes abuses and misuses of the measure compared to the original intention of the provision.

89) For a brief background, refer to Douglas A. Irwin, “The Nixon Shock after Forty Years: The Import
Surcharge Revisited,” 12(1) World Trade Review 29, (2013) at 30.

90) Eglin, supra n. 76, at 10.

91) GATT 1947, supra n. 43, Art. XIl:2(a).
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on the nature of BOP difficulty. That given, three interesting motivations of trade
restrictions (both quantitative and price-based) utilized by industrial countries outstand in
characterizing the practice of BOP safeguard measures in the post-1958 GATT system: 1)
to defend cyclical imbalance or pursue protectionist policies; 2) in effort to avoid

currency crisis; 3) to manage BOP at a transitional period.

[Table 2] Purposes on the Use of Article XIl Relevant Measures

Motivation for P 2) 3)
To defend cyclical imbalance | Efforts to avoid currency To manage BOP at a
measure .. . .. . .
or pursue protectionist policy crisis transitional period
- Finland 1957-1979 import |- UK 1964-1966 import — Czech & Slovak Federal
Selected case . . : .
example licensing and import surcharge Republic 1990-1992
deposit schemes - US 1971 import surcharge| import surcharge

Due to strict capital controls and convertibility problems under the fixed par-value
system, Article XII had a marginal role at adjusting liquid payment difficulties in trade.
However, when more efficient alternative policy options were available with the collapse
of the Bretton Woods system, resorting to trade restrictions for BOP purposes by
developed countries largely served protectionist purposes. In fact, few countries like
Finland92) still maintained quantitative and non-quantitative restrictions even after the
collapse of the Bretton Woods system. Instead of functioning to preclude critical
disruption in payments, the general legal condition written in Article XII opened doors to
use BOP measures towards protecting domestic industries in face of chronic deficits.
Fortunately, as many developed countries kept fairly well to their commitments to avoid
escalation in restrictions on trade and payments through the Rome communiqué, there

has been a sharp reduction in the use of Article XII measures in the 1970s and 1980s.93)

Some other countries under the Bretton Woods system utilized price-based trade
measures for BOP purposes to defend their monetary reserves from speculative attacks on
currency. For countries who feared devaluation working even as a slight hint towards

speculative attacks, trade restrictions could be chosen as a substitution policy. The UK

92) Finland had BOP consultations upon its import license and import deposit schemes in 1957, 1958, 1959,
1962, 1965, 1966, 1967, 1970, 1972, 1973, 1975, 1976, 1977 and 1978. In the consultation reports, the
IMF often stated that the monetary reserve position of Finland is not to the extent necessary to impose
BOP measures later in the 1960s and 1970s. The measure was finally disinvoked in 1979. See GATT,
Disinvocation of Article XIl, Finland, L/4301 (May 3, 1979).

93) See Eglin, supra n. 76, at 12 (Table 1).

21



ZISHRiC 2|

20199 St HIFRIYEE| M
Olsvet HY

THZMES LHS st

imposition of import surcharges in 1964 is a prime example of such decision.9%
Avoidance of substantial exchange rate adjustment through imposition of import
surcharges in the UK did not succeed in face of sterling crises during 1964-67.95) If such
restriction was ever to produce productive effects, major domestic restructuring should
have followed the implementation of import surcharges. Without sufficient macroeconomic
adjustment, this use of trade policy option only hampered long-run effects of British trade

performance.%) Eventually, a postponed devaluation happened in 1967.

On the other hand, when structural current account imbalance continued between the
US and other industrialized countries due to their unsustainable US dollar hoarding in the
1960s, the US also decided to impose a game-changing 10% import surcharge to defend
itself from currency crisis.9” As the US could not unilaterally adjust the exchange rate
when the dollar was linked to gold in the Bretton Woods system, the import surcharge
was aimed to force other countries revaluation of exchange rates and close the gold
window on dollars. Unapproved for a waiver in the GATT at that time,9®) this measure
lasted only for three months but was effective in accommodating global adjustment of
exchange rates. Unlike in the case of the UK in 1964, this measure is appraised
strategically successful, not through prolonging the necessary adjustment but through
facilitating fundamental adjustment of the core problem in the international monetary
system.99 It was an exemplary case on how trade measures could positively have a role,
but only when used towards marginal and temporary extent towards systemic BOP

challenges.

The use of GATT Article XII measures by transitional economies in the early 1990s100)
can be regarded the most similar to their usage in the 1950s and early 1960s. Transitional
economies facing options to choose a suitable exchange rate system least disruptive to
their trade performances aimed to keep their buffer zone through Article XII measures

from high demand of imports at sudden access to the international markets.101) Across

94) See GATT, Temporary Charges on Imports into the United Kingdom, 1./2285 (Oct. 27, 1964).

95) For detailed analysis on the imposition of UK import surcharge in face of sterling crisis, refer to Richard
Roberts, “‘Unwept, Unhonoured and Unsung’: Britain’s Import Surcharge, 1964-1966, and Currency Crisis
Management,” 20(2) Financial History Review 209 (2013).

96) /bid., at 225-226.

97) lrwin, supra n. 88, at 30-34.

98) See GATT, Report of the Working Party on United States Temporary Import Surcharge, L/3573 (Sep 13,
1971).

99) Irwin, supra n. 88, at 53-54.

100) Czechoslovakia and Poland invoked Article XII in 1990 and 1992, respectively. See WTO, supra n. 69, at 395.

22



Restructuring GATT Balance—-of-Payments Safeguard in the WTO System

time and situational difference, the function aspired by Article XII measures during the
postwar period and the market opening of transitional economies was essentially similar.
What remains questionable, though, is why these economies chose to invoke Article XII
instead of Article XVIII:B, in attempts to establish a market economy and proceed in

industrialization.

GATT Article XII measures have been effective only to a marginal level of alleviating
payments burdens on the current account under the Bretton Woods system. It was never
meant to cure the fundamental problems of BOP relevant to exchange relations, but had
been sparingly misused. Especially after the collapse of the Bretton Woods system, as both
current and capital accounts were gradually liberalized, there had to be initiatives to
rethink of trade linkages to financial problems, if any function remains for Article XII.
However, dependency on the initial legal design premised by the Bretton Woods system
prolonged the biased historical perceptions on trade restrictive practices even in the
newly developed monetary and trading environment. The text of Article XII remains

practically intact even now at the WTO system.

C. Contradictory Purposes in the Use of Article XVIII:B Relevant Measures

Many developing countries invoked GATT Article XVIII:B at accession. Towards the
1970s and 1980s, the practice of trade measures for BOP purposes centered under Article
XVIIL:B rather than Article XI1.102) For the use of GATT Article XVIII:B measures since the
1960s, two contradictory motivations for which the measures were utilized stand out: 1) to

support BOP for economic development; 2) to defend BOP position in face of financial crisis.

[Table 3] Purposes on the Use of Article XVIII:B Relevant Measures

- 1) 2)
l\/lort]rl]\;t;ir;efor To support BOP for economic To defend BOP position in face of financial
development crisis
Selz;‘;ic]jplcease - Brazil 1964-1991 import controls'03) ~ Brazil 1964-1991 import controls’04)

101) Related concerns were heavily discussed even until the late 1990s after the establishment of the WTO.
Refer to Zdenek Drabek and Josef C. Brada, “Exchange Rate Regimes and the Stability of Trade Policy in
Transition Economies,” W70 Economic Research and Analysis Division Staff Working Paper, ERAD-98-07
(1998).

102) See WTO, supra n. 69, at 395 and Eglin, supra n. 76, at 12 (Table 1).

103) Brazil used to invoke unrevised Article Xll for its BOP measure and held consultations under it until
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Korea 1967-1989 quantitative restrictions!05)

Following the postwar recovery of the Western European countries, the popularity of
Article XVIII:B measures by the third world substituted the prior pattern of the usage of
Article XII measures. A growing participation of developing countries in the GATT
burdened the system with a proliferation of restrictive measures against trade
liberalization efforts. In the Uruguay Round negotiations, it was noted that “85 percent of
all quantitative restrictions in force were imposed under Article XVIII.”106) The number of
countries notifying Article XVIII:B measures since 1958 averaged around fifteen each yea
r.107 As shown in examples of Brazil and Korea listed in Table 3, the measures once

applied under GATT Article XVIII:B were often maintained for more than ten years.

Article XVIII:B measures could support both import-substitution and export-promoting
policies for development. In fact, the LDCs were at the verge of a major economic
collapse by the end of 1970s with mounted debts during the course of double oil shocks.

Especially, the Latin American countries were drained with economic resources at their

1962. Since the 1964 consultation, Brazilian import deposit scheme was considered under Article XVIII:B.
Consultations on this measure were held in 1964, 1966, 1969, 1970, 1971, 1976, 1978 (simplified). Brazil
notified that it had suspended the import deposit requirement in 1980. Refer to GATT, Brazil -
Suspension of Import Deposit Requirement, /4963 (dated Mar. 31, 1980). Brazil introduced additional
restrictions for BOP purposes, such as import license suspension and import prohibition in 1977 and
import surcharges in 1980. Refer to GATT, Brazil - Import Restrictions, /4591 (dated Nov. 15, 1977);
GATT, Brazil - Temporary Import Surcharges, /4985 (dated May 23, 1980). Consultations on these
measures as a whole were held in 1978 (simplified), 1980 (simplified), 1981, 1983, 1984 (simplified),
1986, and 1988 (simplified). The BOP measures by Brazil were disinvoked in 1991. Refer to GATT, Brazil
- Disinvocation of Article XVI/I.B, /6885 (dated Sep. 24, 1991). These measures were originally
introduced to control imports for the purpose of maintaining BOP in face of development needs.
However, after the first and second oil shocks, a series of BOP measures were also used to defend the
country’s  highly indebted financial position. (For example, refer to GATT Committee on
Balance—of-Payments Restrictions, Aeport on the 1983 Consultation with Brazi, BOP/R/135 (dated Dec.
15, 1983), paras. 4-6.) A series of these BOP measures ambiguously intended for both economic
development and a defense in times of crisis.

104) Refer to supra n. 102.

105) Korea accessed to the GATT in 1967 and was already maintaining quantitative restrictions on a list of
products based on its chronic current account deficit and needs for economic development. Consultations
were held in 1969, 1971, 1973, 1975 (simplified), 1976, 1978 (simplified), 1979, 1981 (simplified), 1983
(simplified), 1984, 1986 (simplified), 1987 and 1989. Korea submitted a time schedule for liberalization
until 1997, while certain agricultural products were noted to be liberalized the latest on January 1, 2001.
Refer to GATT, Republic of Korea, 1995-1997 Programme of Liberalization, L/7449 (dated Apr. 29, 1994).
Korea’s BOP was also affected by the oil shock in the 1970s and other external factors such as the
Japanese transition to the floating system, but Korean BOP measures were not applied to defend a debt
crisis like in the case of Brazil. Korean import restrictions under Article XVIII:B buttressed economic
development via export promotion policies.

106) GATT Negotiating Group on GATT Articles, Note on Meeting of 27-30 June 19585, MTN.GNG/NG7/8 (Jul.
21, 1988), para. 17.

107) Eglin, supra n. 76, at 10-11.
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final stages of import-substitution policy of development and helpless from sudden
collapse of petro-dollar recycling boom.108) Criticisms rose that previously held trade
restrictions which supported inefficient allocation of resources through import-substitution
policies only aggravated the health of the economy in face of an external shock.109)
However, the LDC debtors facing serious payments difficulties further resorted to Article
XVIII:B measures based on their condition of serious decline in monetary reserves.
Economic contraction in times of crisis seemed rather contradictory to an adequate
method that can lubricate recovery, but it was a legally available option controversially
debated both in the GATT and the IMF.110) Brazil shows a representative case of which it
utilized Article XVIII:B measures to support import-substitution policies that led to
inefficient allocation of productive resources, and also to tame BOP difficulties under the
debt crisis. It is ironic how the measure that set susceptibility to crisis can serve as a
method to safeguard economic volatility without sufficient macroeconomic adjustment.
However, when Brazil was not a recipient of IMF oil facilities, IMF expressed only
minimum skepticism on the legitimacy of Brazilian trade measures.1l) Two decades of
abusive practice on Article XVIII:B measures by the developing countries were called

upon dismantlement of their permanency at the Uruguay Round.

V. BOP Provisions in the Uruguay Round and Beyond

Unlike a radical transformation of the international monetary system, the rules for BOP
safeguards in the GATT/WTO was reformed only partially, still bound by the shadows of
the Bretton Woods legacies. Subtle developments in declarations and commitments in the
GATT brought about effective enforcement results, while the regulatory approach remains
dependent on the initial framework designed for the Bretton Woods system. The
development in the BOP safeguard rules in the GATT/WTO should be evaluated
comparatively along with the groundbreaking transitions in the monetary system and
multi-dimensional progress in global transactions. Recent developments in the IMF work

for surveillance may find a role in amending the WTO BOP safeguard mechanism.

108) Guttmann, supra n. 84, at 216-217.
109) /bid.

110) Eglin, supra n. 76, at 19-20.

111) /bid., at 19.
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A. Uruguay Round Reform and GATT BOP Provisions

The developed countries argued in the Uruguay Round that the fundamental cure to any
development problem is seldom a persistent trade restriction, but breeding business-friendly
environment, resorting to sound macroeconomic and exchange policies as well as
improving efficiency and competitiveness of industries.112) For trade restrictions to be
helpful, they argued that the legitimacy of these policies could only be for temporary
reasons complementary to broader and more fundamental economic policy objectives.113)
Even particular cases of countries with resource curse were understood to find restrictions
on trade helpful only when they are applied temporarily for the purpose of distributing

biased growth towards neglected industries.114)

The developing countries rebutted that their situation is structurally different from the
developed countries as they often face difficulties in access to capital and many are still
under managed or pegged system.l115) Because developing countries suffer from weak
internal markets and lack of export industries that structurally lead to shortage in
monetary reserves, a call for maintaining special and differential treatment on BOP
measures was assured.116) Priority on price-based measures instead of quantitative
restrictions was also under confrontation due to developing countries’ concern in taming

inflation and market imperfections.117)

After all, the Uruguay Round package on BOP problems was compromised to maintain
both Articles XII and XVIII:B, but to bring procedural enhancement. Implementation of
clear plan and schedule of the measure, tighter consultation requirements and application
of price-based measures came aboard through the Understanding on the Balance-of-Payments
Provisions of the GATT 1994 (1994 Understanding).118) Despite the lack of legitimacy and
practical non-invocation of Article XII by the 1980s, its complete renouncement was

hampered due to political reasons. The contracting parties aimed to ensure developing

112) GATT Negotiating Group on GATT Articles, Note on Meeting of 20 and 23 September 1988,
MTN.GNG/NG7/9 (Oct. 28, 1988), para. 18.

113) GATT, Communication from the European Economic Community, MTN.GNG/NG7/W/37 (Nov. 17, 1987), 2.

114) IMF, supra n. 20, at 223.

115) GATT Negotiating Group on GATT Articles, supra n. 105, para. 33.

116) GATT, Communication from Egypt, MTN.GNG/NG7/W/29 (Oct. 30, 1987), paras. 10, 20.

117) GATT Negotiating Group on GATT Articles, Note on Meeting of 27-23 May 1990, MTN.GNG/NG7/18
(Jun. 7, 1990), para. 29.

118) Marrakesh Agreement Establishing the World Trade Organization (Marrakesh Agreement), Annex |A
General Agreement on Tariffs and Trade (GATT 1994), Understanding on the Balance-of-Payments
Provisions of the GATT 1994 (1994 Understanding).
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countries have the same safety valve even when they become developed country Members
through trade liberalization.119 Transparency requirements and reform in the surveillance
system brought about stricter adherence to the principle of temporariness on trade

restrictions.

Except for twelve Article XII consultations with transitional economies from Eastern
Burope that had been in place,120) there has been no further Article XII invocation under
the WTO system. Most of the developing countries’ Article XVIII:B measures also phased
out by 2002.12D The BOP exception clause had been practically out of use for around
fifteen years. In a few rare occasions, there have been recent updates related to Article
XVII:B measures: Bangladesh terminated its remaining measures in 2010;122) Ukraine
notified a measure in 2009123) and disinvoked it in 2015;129 and Ecuador, who re-invoked

a terminated measure in 2015,125 recently abandoned it in July 2017.120)

Meanwhile, a proactive role of the WTO dispute settlement system seems to have
contributed to a certain extent in the alteration of policy choices on BOP measures by

the WTO members.127) In /ndia - Quantitative Restrictions on Imports of Agricultural,

119) Eglin, supra n. 76, at 18.

120) Consultations under Article XlI happened with Bulgaria in 1997 and 1998, Czech Republic in 1997, Hungary
in 1995 and 1996, Poland in 1995, Romania in 1999 and 2000, and Slovak Republic in 1995, 1997, 1999,
and 2000. Check WTO website: https://docs.wto.org/dol2fe/Pages/FE Search/FE S S006.aspx?Query=%
40Symbol%3d+wt%2fbop%2fn%2f*&Language=ENGLISH&Context=FomerScriptedSearch&languageUlChang
ed=true (accessed Aug. 17, 2018).

121) Bangladesh, Brazil, Egypt, India, Israel, Nigeria, Pakistan, Philippines, South Africa, Sri Lanka, Tunisia, and
Turkey are those who have maintained Article XVIII:B measures for a long time since the GATT period
and dis—invoked them by the 2000s. Check WTO website: Check WTO website: https://docs.wto.org/dol
2fe/Pages/FE Search/FE S S006.aspx?Query=%40Symbol%3d+wt%2fbop%2fn%2f*&Language=ENGLISH&
Context=FomerScriptedSearch&languageUIChanged=true (accessed Aug. 17, 2018).

122) See WTO Committee on Balance-of-Payments Restrictions, Notification under Paragraph 9 of the
Understanding on the Balance-of-FPayments Provisions of the General Agreement on Tariffs and Trade,
Communication from Bangladesh, \WT/BOP/N/73 (Feb. 19, 2010).

123) See WTO Committee on Balance-of-Payments Restrictions, Report on the Consultations with Ukraine,
WT/BOP/R/93 (Jun. 29, 2009).

124) See WTO Committee on Balance-of-Payments Restrictions, Aotification under Paragraph 9 of the
Understanding on the Balance-of-FPayments Provisions of the General Agreement on Tariffs and Trade,
Communication from Ukraine, WT/BOP/N/80 (Jan. 14, 2016).

125) See WTO Committee on Balance-of-Payments Restrictions, Notification under Paragraph 9 of the
Understanding on the Balance-of-FPayments Provisions of the General Agreement on Tariffs and Trade,
Communication from Ecuador, WT/BOP/N/79 (Apr. 7, 2015).

126) See WTO Committee on Balance-of-Payments Restrictions, ANotification under Paragraph 9 of the
Understanding on the Balance-of-FPayments Provisions of the General Agreement on Tariffs and Trade,
Communication from Ecuador, WT/BOP/N/84 (Jun. 20, 2017).

127) In the GATT there was Korea-Beef case which disputed over Korea’s Article XVIII:B measures. Due to
the improved position on Korea's BOP, the panel recommended Korea to hold a consultation to work out
a timetable for the removal of import restrictions. Refer to GATT, Republic of Korea — Restrictions on
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Textile and Industrial Products (India-Quantitative Restrictions),128) the US complained on
an Article XVIII:B quantitative restriction applied by India since 1957. Whereas the IMF
had been continuously expressing its dissent on the necessity of Indian trade measure, the
permanence of the measure was left unattended due to the failed consensus on the
removal of it in the WTO BOP Committee. Based on an independent review of the
evidence furnished mainly by the IMF, the panel concluded that the Indian government is
not warranted the imposition of quantitative restrictions under Article XVIII:B.129) While
India appealed, claiming that the decision by the BOP Committee, not the panel, should
be final, the Appellate Body (AB) upheld the panel decision. The AB acknowledged the
competence of a panel for a review in help of technical advice and expert information,
authorized under Article 13 of the Understanding of Dispute Settlement (DSU).130) India
had to remove its long-held quantitative restrictions earlier than the timeline submitted to
the BOP Committee at the 1997 consultation, following a compliance procedure of the

WTO dispute settlement mechanism.

On the one hand, strengthened compulsory jurisdiction of the WTO panel produced an
effective conclusion of the problem that has been lingering for several decades.
Supposedly, such decision has created a spillover effect towards future policy choice on
BOP problems of other WTO members. On the other hand, this decision rendered legal
questions in terms of institutional jurisdiction over a BOP restriction in trade. The role of
the BOP Committee and its surveillance mechanism came under doubt in face of practical
effectiveness of the dispute settlement mechanism for conflict resolution in the WTO. At

the same time, should the conclusion of the WTO panel and the decision of the IMF on

Imports of Beef — Complaint by the United States (Korea—Beef), Revort of the Panel adopted on 7
Novemnber 1989, L/6503 - 365/268 (May 24, 1989). The legal implication of /ndia-Quantitative
Restrictions under the WTO is different from the GATT case. The WTO panel directly declared a violation
and abolishment of the measure according to the DSB compliance procedure, not through the BOP
consultation process. To further understand the legal implications of the /ndia—Quantitative Restrictions
case, refer to Dukgeun Ahn, ‘Linkages between International Financial and Trade Institutions,” 34(4)
Journal of World Trade 1 (2000) at 17-25; Chantal Thomas, ‘Balance-of-Payments Crises in the
Developing World: Balancing Trade, Finance and Developing World: Balancing Trade, Finance and
Development in the New Economic Order,” 15(6) American University International Law Review 1249
(2000), at 1265-1276; Ugochukwu Chima Ukpabi, “Juridical Substance or Myth over
Balance-of-Payment: Developing Countries and the Role of the International Monetary Fund in the World
Trade Organization,” 26 Michigan Journal of International Law 701 (2005), at 716-719.

128) Refer to WTO, India — Quantitative Restrictions on Imports of Agricultural, Textile and Industrial Products
(India - Quantitative Restrictions), Report of the Panel, WT/DS90/R (Apr. 6, 1999).

129) /bid., paras. V.714-715.

130) WTO, /ndia — Quantitative Restrictions on Imports of Agricultural, Textile and Industrial Products, Report
of the Appellate Body, WT/DS90/AB/R (Aug. 23, 1999), paras. 80, 147-152.
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the state of a BOP position differ, how the obligation under GATT Article XV:2 and the

DSU could be accommodated remains unanswered.

B. Limitations of the GATS BOP Provision

Besides, one of the major channels that led the WTO to be accounted for more
responsibility to global macroeconomic challenges is the introduction of General
Agreement on Trade in Services (GATS) at the Uruguay Round. With an opening of
services trade, GATS turned out to be a primary driving force of transfer-of-funds
liberalization, even more than any other bilateral investment treaties (BITs), the Organization
for Economic Cooperation and Development Code of Liberalisation of Capital Movements (OECD Code), or
even the IMF AA.13D Within such context, GATS also contains a BOP safeguard provision
in Article XII that allows adoption of restrictions “in the event of serious balance-of-payments
and external financial difficulties or threat thereof.”132) Due to the nature of services
transactions, the range of measures the members can apply under GATS include
restrictions on payments and transfers, causing an overlap with the jurisdiction of the
IMF.133) In fact, reading in combination of GATS Articles XI:2 and XII:2(b), GATS basically
requires an approval from the IMF when applying relevant exchange restrictions on
current or capital account. Sufficient limits on liberalization provided by the positive-list
approach on market access and full prudential carve out in financial services seemed to
have politically enabled adoption of special and differential principle within a single BOP
provision in the GATS. Procedural and transparency requirements agreed in the 1994
Understanding for the GATT were built in the GATS provision. The basic principles and
structure of this exception clause were reproduced from the GATT rules, but the outreach

of a GATS BOP provision even allows hands on the movements of capital.

Despite a potentially encompassing implication of GATS Article XII, the practical
inference is still in doubt. The IMF asked the WTO in 1997 for confirmation whether the
GATS Article XII invocation conditions were intended to cover difficulties caused by

capital inflows.139 While the members agreed that capital outflow is a principal cause of

131) Claus D. Zimmermann, “The Promotion of Transfer—of-Funds Liberalization across International Economic
Law,” 12(5) The Journal of World Investment & Trade 725 (2011), at 740.

132) Marrakesh Agreement, Annex 1B, General Agreement on Trade in Services (GATS), Art. XIl:1.

133) Deborah E. Siegel, “Legal Aspects of the IMF/WTO Relationship,” 96 7he American Journal of
International Law 561 (2002), at 596-599.

134) WTO Working Group on the Relationship between Trade and Investment, Exceptions and Balance-of-Payments
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BOP deficits, the WTO failed to come up with a specified interpretation for the case of
capital inflows.135 GATS Article XII evidently cause confusion in the expected function
and impact of BOP measures, as the invocation conditions are much replicated from the
outdated GATT framework while lacking sufficient guidance on the application of
exchange restrictions with trade effects. With a recent policy shift in the IMF on allowing
deployment of capital controls for surveillance purposes,136) exchange restrictions in
sudden increase of hot money inflows could be now recommended by the IMF, but not
necessarily in consistency with GATS Article XI:2.137) GATS Article XII is also incomplete
as it calls for further set up of periodic consultation and review procedures for a proper
operation of the system.138) Up to date, there has been no measure notified under GATS

Article XII.

C. Relevance of IMF Work on Reserve Adequacy to the Management of WTO BOP Measures

The IMF participation is still crucial to the WTO management of BOP measures. While
the WTO clearly has the final authority to determine imposition and termination of the
measure, the IMF recommendation upon adequacy of the level of reserves in relation to
the external position of a consulting party pose a significant impact on the decision. Yet,
in general weakness of the IMF surveillance system especially after the collapse of the
Bretton Woods system, the role of the IMF on GATT BOP consultations has been crude
and inconsistent. The lack of initiative to substantially enhance the surveillance system in
the IMF for a long time has been one of the major reasons of lagged reform in the
governance of GATT BOP measures. While the WTO managed to deter abusive practices
to a certain degree through improving procedural and transparency conditions, the
fundamental challenge on governing trade and BOP linkages remains clearly on the

balanced division of labor between the WTO and the IMF.

Against such overdue reform, gradual progress in IMF work programs specifically on the

issue of reserve adequacy stands out in terms of their relevance towards WTO

Safeguards, Note by the Secretariat, WT/WGTI/W/137 (Aug. 26, 2002), para. 68.

135) /bid.

136) IMF, Liberalization and Management of Capital Flows. An Institutional View (Nov. 14, 2012),
http://www.imf.org/external/np/pp/eng/2012/111412.pdf (accessed Aug. 19, 2018).

137) Gabriel Gari, “GATS Disciplines on Capital Transfers and Short-term Capital Inflows: Time for Change?,”
17(2) Journal of International Economic Law 399 (2014), at 410-412.

138) GATS, supra n. 131, Art. XIl:5(d).
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management of BOP measures. The rule of thumb the IMF used to determine the status of
monetary reserves in the past was the months of import cover, despite some gradual
efforts to incorporate considerations on short-term debt by remaining maturity and other
capital account measures.139 This tool still had relevance in the context of GATT Article
XVIII:B consultations in the 1970s and 1980s, as those consulting parties were mostly
maintaining a fixed exchange rate peg with primary dependence on current account
transactions. However, since the outbreak of 1997/1998 Asian Financial Crisis, reportedly
the first modern twin crisis of currency and banking crises in the emerging economies,
the IMF finally started to reconsider the issue of reserve adequacy against the context of
floating exchange rates and active participation in international capital markets.140) Since
2001, the IMF has been publishing Guidelines for Foreign Exchange Reserve Management
to provide list of relevant factors that project external vulnerabilities and guide the
adequate level of reserves.l14) The attention has been put on the crisis prevention
function of adequate reserves, in light of financial volatility due to further exposure to
capital account transactions and away from current account considerations even for most
of the emerging markets. Meanwhile, no universal rule on the level of adequate reserves
could be drawn from the limited number of experience and a list of country-specific

factors of crisis.

After the 2008/2009 Global Financial Crisis, the IMF tried to reassess the framework on
reserve adequacy for the IMF surveillance reports. It was to update the reflection of
trends in over-accumulation of reserves among emerging economies and new systemic
risks proven probable even to advanced economies. Not only has the association of
reserve adequacy broadened towards crisis prevention but also towards crisis mitigation
perspectives.142) Both precautionary and non-precautionary (mercantilist) motivations!43)
for reserve accumulation as well as availability of reserves and near-reserves (e.g. central

bank swap lines, sovereign wealth fund assets, etc.)149 have been examined to build a

139) WTO, Coherence in Global Economic Policy-Making: WTO Cooperation with the IMF and the World Bank,
The Treatment of ‘Monetary Reserves” in WTO Balance-of-Payments Committee Consultation, Note by
the Secretariat, WT/TF/COH/S/2 (dated June 18, 1999), para. 53.

140) WTO Balance-of-Payment Committee, sypra note 80, paras. 63-65.

141) See IMF, Guidelines for Foreign Exchange Reserve Management (Sep. 20, 2001), https://www.imf.org/ex
ternal/np/mae/ferm/eng/index.htm (accessed Sep. 3, 2018). The guideline has been prepared annually. The
most recent publication was in 2014.

142) See IMF, Assessing Reserve Adequacy - Further Considerations, IMF Policy Paper (Nov. 13, 2013),
http://www.imf.org/external/np/pp/eng/2013/111313d.pdf (accessed Sep. 3, 2018).

143) See |IMF, Assessing Reserve Adequacy - Specific Proposals, IMF Policy Paper (Apr. 2015),
http://www.imf.org/external/np/pp/eng/2014/121914.pdf (accessed Sep. 5, 2018).
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sufficiently general metricl45) as well as a list of case-specific judgmental factors on
reserve adequacy. The IMF came up with a Guidance Note on the Assessment of Reserve
Adequacy and Related Considerations in 2016, providing categorical guidance in assessing
the adequate level of reserves based on the types of economy - mature markets,
deepening financial markets, and credit-constrained economies - closely related but
different from the traditional income-based country groupings.146) The IMF also developed
a new statistical metric of emerging market countries on their reserve adequacy called
Assessing Reserve Adequacy (ARA), beyond several traditional index such as import cover,

ratio of reserves to short-term debt, and reserves to broad money.147)

These IMF works provide significant insights on new systemic risks different countries
are facing and the role of adequate reserves in the modern economic environment. While
the function of reserves is one part of defense mechanisms against shocks, the BOP
measures manageable under the WTO is even a portion of ways to ensure the adequate
level of reserves. Especially since most of the discussions took place in the realm of
capital account transactions, the scope of GATT and GATS BOP measures, except certain
portion within the GATS BOP measures potentially related to financial services, mostly
maintains relevance only to the credit-constrained, low income countries for their risk
management. While emerging economies also demonstrate susceptibility to the change in
external demand conditions of their exports, whether a trade measure is appropriate as a
safeguarding method against BOP problems or inadequate reserves is another concern.
For matured markets or the advanced economies, it seems clear that they have far

graduated from the needs to resort to trade measures for BOP purposes.

Unnecessary risk of supporting domestic protectionist demands based on politically
powerful trade balance rhetoric lurks with GATT Articles XII and XVIII:B still available to
the members in the WTO system. There should be institutional ways to bridge such
belated development in the IMF to the WTO on restructuring the operation and existence

of BOP provisions. The discussion to fundamentally reform the WTO BOP provisions in

144) See IMF, supra note 141, paras. 15-17.

145) See IMF, Assessing Reserve Adequacy, IMF Policy Paper (Feb. 14, 2011), https://www.imf.org/external/n
p/pp/eng/2011/021411b.pdf (accessed Sep. 6, 2018).

146) See IMF, Guidance Note on the Assessment of Reserve Adequacy and Related Considerations (Jun. 2,
2016), https://www.imf.org/external/np/pp/eng/2016/060316.pdf (accessed Sep. 6, 2018).

147) See IMF, Assessing Reserve Adequacy (ARA), IMF Data Mapper, http://www.imf.org/external/datamapper/
datasets/ARA/1 (accessed Sep. 5, 2018). This metric comprises four components of potential BOP drains:
1) export income; 2) broad money; 3) short-term debt: and 4) other liabilities.
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coherence with the IMF system is timely to strengthen the international trade and

financial architecture.

VI. WTO Challenges of Restructuring the GATT BOP Provisions

A. Establishing a Single GATT BOP Provision

GATT Articles XII and XVIII:B have different stringency level in invocation standards
basically for developed and developing countries, respectively. However, the separation of
these two provisions, unlike in the 1950s, lack sufficient reflection of the economic divide
among the current Member states. While subparagraphs 4(a) and 8 of Article XVIII state
that only economies who can support low standards of living, are in the early stages of
development and face rapid process of development are eligible to invoke Article XVIIL:B,
the panel in /ndia - Quantitative Restrictions did not seriously review these conditions.
Rather, these conditions were restated to directly refer to “developing countries’ as a
whole.148) In fact, under the self-designation system in the WTO, the level of income and
market maturity of developing countries range over a broad spectrum. Consequently, this
arbitrary distinction between two GATT BOP provisions only renders Article XII practically

obsolete and ignores remaining possibility of abuses of Article XVIII:B measures.

One interesting example of a progressive BOP provision in trade agreements can be
found in the North American Free Trade Agreement (NAFTA). Article 2104 of NAFTA in
the Exception chapter prohibits the use of BOP restrictions in the form of “tariff
surcharges, quotas, licenses or similar measures.”149 This practically nullifies the use of
GATT BOP measures among the NAFTA members. Instead, this provision permits
restrictions on payments and transfers on current and capital transactions covered in the
agreement, when there is “serious difficulty on BOPs or the threat thereof.”150) Given that
the US insisted on the inutility of GATT BOP provisions at the Uruguay Round, this
NAFTA provision, which came into force a year before the WTO, seems to represent the
progressive version the developed countries tried to pursue but failed at the multilateral

negotiation. In reflection of past experience on inefficient trade measures, Article 2104 of

148) WTO, /ndia-Quantitative Restrictions, supra n. 126, paras. V.632-V.633.
149) North American Free Trade Agreement (NAFTA) (Jan. 1, 1994), Art. 2104:5(d).
150) /bid., Art. 2104:1.
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NAFTA stands out as an exemplary BOP provision in trade agreements, especially for

economies with less credit constraints.

However, such model did not proliferate much in the following FTAs.15D) There are FTAs
the US concluded after the NAFTA, such as those with Singapore, Chile, and Korea, that
do not include any BOP exception. These agreements potentially raise consistency
problem of IMF-approved restrictions on payments or capital controls at the outbreak of
financial crisis.152 Among those FTAs with a BOP exception clause, recently concluded
major ones such as the Comprehensive and Progressive Trans-Pacific Partnership (CPTP
P)153), EU-Canada Comprehensive Economic and Trade Agreement (EU-Canada CETA)159,
and EU-Japan Economic Partnership Agreement (EU-Japan EPA)155) all adopt GATT Article
XII and the 1994 Understanding mutatis mutandis. While neglecting GATT Article XVIII:B,
FTA negotiating countries, disregarding the level of their income and market maturity, are
willingly securing at least the equivalent amount of policy space available in GATT Article
XII of the multilateral agreement. It is incredibly surprising how this outdated provision
lingers on even in the most progressive and updated trade agreements. It could be
considered a dereliction of duty by the negotiating parties on constructing sound

international economic rules.

Under a flexible exchange rate system with further financial deepening in many more
emerging economies, positions of monetary reserves combated by trade restrictions could
only involve costly economic distortions. If a country is interested in providing a cushion
to industrial damages against abrupt increase in imports, WTO safeguard measures can
readily provide an effect. Given such circumstances, it is reasonable for the GATT to
carry a single provision authorizing BOP safeguard measures, excluding eligibility of the
developed country Members for invocation. It is true that the LDCs could often be

sufficiently dependent on current account activities to defend their monetary reserve

151) Rarely, FTA provisions such as the Korea—EU FTA follows a similar spirit with the NAFTA provision by
allowing BOP safeguard measures on payments and transfers but none in the forms of GATT Article Xl
measures. See Free Trade Agreement between the Republic of Korea, of the One Part, and the
European Union and lts Member States, of the Other Part (Korea—EU FTA) (Dec. 13, 2015), Art. 8.4.

152) Deborah E. Siegel, “Using Free Trade Agreements to Control Capital Account Restrictions: Summary of
Remarks on the Relationship to the Mandate of the IMF,” 10 /LSA Journal of International & Comparative
Law 297 (2004), at 301-303.

153) Comprehensive and Progressive Agreement for Trans—Facific Partnership (CPTPP) (Jan. 23, 2018), Art.
29.3.

154) EU-Canada Comprehensive Economic and Trade Agreement (EU-Canada CETA) (Jul. 24, 2018), Art. 28.5.

155) EU-Japan Economic Partnership Agreement (EU-Japan EPA) (Jul. 27, 2018), Arts. 2.20 and 9.4.
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positions. Whereas, developing countries may, specific to country characteristics and
circumstances, find use of trade measures for BOP purposes in rare occasions. For
advanced economies, the multilateral trading system should eliminate unnecessary
possibility of market distortion through sustaining their eligibility on the invocation of

BOP trade restrictions.

A new single GATT BOP provision should basically follow the spirit of Article XII
without extra leniency implied in invocation conditions as in Article XVIII:B. The
provision would not necessarily refer to consider ‘development’ needs but will preferably
focus on ‘reserve adequacy.’ Since the concept of ‘reserve adequacy,’ in specific
reference to recent IMF works operates based on customized consideration of each
country, special and differential treatment principle can be retained without an explicit
language on lax legal conditions in the WTO. Furthermore, this concept could help clarify
the limited purpose of WTO BOP measures as crisis prevention and mitigation aligned to
the IMF surveillance mechanism. The GATS may implement the same approach in its
single BOP provision for coherence. The provision in the GATT may be re-numbered
along with other exception clauses such as the safeguard provision and general
exceptions, instead of being a subsidiary clause to rules on quantitative restrictions.
Further elaboration of the specific conditions and country designation system for the

envisaged WTO BOP provision will be discussed in the following section.

B. Institutionalizing Coordination with the IMF

Initially designed for strict coordination with the IMF-based monetary system, the BOP
safeguard derived in the GATT/GATS provisions do not specifically indicate technical
standards for the assessment of a BOP position. It has been the role of the IMF to provide
relevant statistical information and comments on the external situation and of the WTO to
accept those opinions for a final determination. However, this ad Aoc consultation
process with inexplicit standards for determination obscures eligibility, predictability and
objective of the use of BOP trade measures. To avoid future controversy in case of
different claims, for instance, in IMF recommendation and the panel review, it would be
beneficial to institutionalize minimum coordination between the WTO and IMF standards

applicable in case of invocation of WTO BOP provisions.

One way to control prudent use of GATT BOP safeguards could be setting up a country

designation system in the WTO to limit the eligibility of invocation for a re-established,
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single GATT BOP provision. The WTO BOP Committee may arrange its role to annually
announce a list of Members who lack minimum eligibility for invocation of BOP measures,
based on the IMF-developed assessment standards on reserve adequacy. Lack of reserves
does not directly translate into the need of BOP trade safeguards: therefore, any Member
who imposes a BOP measure should still follow the existing consultation process for a
final determination by the BOP Committee. However, providing a preliminary restriction
on the eligibility of BOP measures in the WTO could deter potential abuses and misuses

in line with the IMF standards.

The ARA metric prepared for the emerging economies by the IMF could provide useful
guidance. A crude point that reflects adequate level of reserves in this index is the
100-150% point range. The WTO BOP Committee may want to annually review this index
and announce a list of Members with the ARA metric above 100% point to be ineligible
for any invocation of the single GATT BOP provision. In other words, the self-declared
developed countries in the WTO and the emerging economies with the ARA metric above
100% point would be excluded from invocation of GATT BOP safeguard.156) Certain
Members classified as those with “capital flow management measures,” “commodity-intensive
economies” or ‘dollarized economies” based on the IMF standard used for determining
reserve adequacy could be listed in the grey area for special consideration.157) In this
way, the GATT BOP measures would be still available for the LDCs and vulnerable
developing country Members, while effectively disciplining developed and more resilient
developing county Members to abandon an inefficient trade policy option. A Member who
invokes BOP provisions despite its listing in the ineligibility list should be subject to
inconsistency under the WTO. A regular update of this list by the WTO BOP Committee
could enhance general predictability in the use of BOP trade measures, in line with a

broader risk mitigating mechanism prepared by the IMF.

156) The ARA metric is not a definitive standard to address reserve adequacy. It does require further
consideration of country-specific qualitative factors for a comprehensive diagnosis. However, this metric
can be sufficient to work as a crude standard to filter out eligibility of WTO developing country Members
on the use of trade restrictions to safeguard the BOP. Because trade restrictions would rarely be the
most preferred policy tool even to adjust inadequate level of reserves, the standard to filter out the
eligibility could be as conservative as possible (100% point instead of 150% point, despite the adequacy
level ranging from 100 to 150 per cent point).

157) Refer to IMF, supra n. 145 for further explanation on the classifications of countries requiring special
consideration.
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VI. Concluding Remarks

Despite a rather clear direction towards the reform of GATT BOP provisions, consideration
on the operation of the GATS BOP provision remains pending in different ways. On the
one hand, GATS concession covers relatively limited range of trade in services: on the
other hand, the nature of activities covered in the scope of GATS is relevant along the
continuum of current and capital accounts. The relatively closed trade in services market
due to the positive list approach in the GATS probably reduces the members’ interest in
setting a suitable trade remedy system!58) or a proper periodic consultations procedure
for the BOP safeguard in the GATS at the moment. Meanwhile, mode 3 of services trade
often involves investment and sometimes capital account transactions linked to financial
services, opening up a broad scope of issues compared to the traditional realm of trade
in goods. In fact, such extended scope of issues has been considered much more familiar
in the FTAs that cover broader topics (e.g. investment). Certain recent FTAs combined
issues of capital transfer and BOP concerns into one separate chapter and took a
comprehensive approach on structuring BOP-relevant provisions.159 Further scrutiny on
such approach would also be necessary for coherence in the development of international

economic regulations.

More recently, concerns on extended linkages between trade and BOP have gone viral.
Discussions on global trade imbalance and over-accumulation of foreign reserves have
evolved to be linked with currency manipulation practices and the ways to regulate them
under the WTO.160) Studies identifying different factors that affect the level of reserves
and its impact on domestic industrial structure for trade call for cautious macroeconomic

policy prescription.16) If countries pursue a mercantilist approach on reserve

158) GATS Article X (Emergency Safeguard Measures) and Article XV (Subsidies) call for multilateral
negotiation to properly establish these trade remedy systems.

159) Some of the FTAs concluded by the EU carries a separate chapter related to capital movements,
payments and transfers. While these issues used to reside partially in Investment chapters or Financial
Services chapters, certain FTAs holistically approached monetary issues related to current account, capital
account, prudential measures as well as BOP safeguard measures to be grouped in a single chapter. For
example, see, Korea—EU FTA, supra n. 150, Chapter Eight (Payment and Capital Movements) and
EU-Japan EPA, supra n. 154, Chapter 9 (Capital movements, payments and transfers and temporary
safeguard measures).

160) Discussions on trade remedy for currency manipulation and global imbalance problems can be referred to
Robert W. Staiger and Alan O. Sykes, “Currency Manipulation’ and World Trade,” 9(4) World Trade
Review 583 (2010); C. Fred Bergsten and Joseph E. Gagnon, Currency Conflict and Trade Policy
(Washington DC, USA: Peterson Institute for International Economics, 2017).

161) Woo Jin Choi and Alan M. Taylor, “Precaution versus Mercantilism: Reserve Accumulation, Capital
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accumulation, a positive obligation upon a surplus country may be necessary to govern
equilibrium of the BOP. While the current WTO BOP provisions only focus on defending
the situation of a deficit country, a different approach requiring both deficit and surplus
countries to adjust responsibly may be needed to create a sound management system on

overall trade and macroeconomic policies.

Perspectives on BOP stability further questions the role of the WTO in face of multiple
endeavors in different economic regimes to establish sound risk mitigation system for
financial crises. Global financial system has been putting efforts to strengthen prudential
management against banking crisis.162) The IMF has expanded its surveillance mechanism
not only on the global, regional and national level but with featured focus on connecting
the dots between finance, exchange rate and macroeconomic policies.163) Trade has been
one of the most intruded relations after the Global Financial Crisis, despite the standstill
agreement committed by the G-20 members.169 Under such environment, the first step
the WTO could make is substantive synchronization in its rules with the existing
economic regimes for practical coordination in global macroeconomic policy.
Furthermore, it is now time to think of better approaches in securing the level of global

trade at times of volatilities.

Negotiations for the ITO had to undermine trade liberalization in defense of the rigid
monetary system. In the WTO system, the members should commit to taking reforms that

support further expansion, not contraction, of trade against external vulnerabilities.

Controls, and the Real Exchange Rate,” NBER Working Papers 23341 (National Bureau of Economic
Research, 2017), at 42-48.

162) Refer to Chris Brummer, Soft Law and the Global Financial System, Second ed. (New York, NY, USA:
Cambridge University Press, 2015).

163) See IMF, The 2007 Surveillance Decision. Revised Qperational Guidance (Jun. 22, 2009), https://www.imf.
org/external/np/pp/eng/2009/062209.pdf (accessed Aug. 19, 2018); IMF, /MF Surveillance — Factsheet
(Mar. 8, 2018), https://www.imf.org/en/About/Factsheets/IMF-Surveillance (accessed Aug. 19, 2018).

164) Simon Evenett, “Five More Years of the G20 Standstill on Protectionism?,” CEPR VoxEU.org (Sep. 3,
2013), https://voxeu.org/article/five-more-years-g20-standstill-protectionism (accessed Aug. 5, 2018).
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Charnovitz= SPSE7l disto], SFiolzh=9] 7H a3t 4
Charnovitz= GATTAHOl = 7ol &8skl 7HHE FHHHQ A%~
A= o]FojA]X] eIk, 19799 Standards Code’t} ¥HE©0]A|1l, Standards Code”} HAIZA|0]
Z9boA] k= Zo| wgH o|Fo)l, 1980 FHto]l 7 EAQl SPSEA S ZSok= AE2 AlZ7} o]
Folxtha Ageithd)

Y A AW TS EAZ0E tEY] ARKRE A2 19709 53993] (Agriculture Committee)2}
H7IE 4(Working Group 404 AARITES I ojdole F2 GATTY| 4, 53] GATT A
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19749 FI9EAA5](Trade Negotiating Committee)= W&ol A 1E(Group Agriculture)
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TAIBLAL SHAAIE,
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1) 2 =22 42 LIo=EEE Y FHAESIATL HARRI=E "WTOREIZH (T 5 [EBRELEIC BT 2 1IR—TBTRE
F2A5ERVE2 5O A R (Study of International Standards in the WTO Agreement — Focusing on the
Interpretation of Article 2.4 and Article 2.5 of the TBT Agreement)e YEHE £FJILGH HAUS G5ICY

2) ¢lMIcHat SSK 7| &SR FAMATME A4

3) Steve Charnovitz, “Improving the Agreement on Sanitary and Phytosanitary Standard,” in Trade,
Environment, and the Millennium, ed. Gary P. Sampson and W. Bradnee Chambers (Tokyo: United Nations
University Press, 1999), p.171.

4) Ibid., p.173.

5) GATT Document, Sanitary and Phyto-Sanitary Regulations Affecting Trade in Agriculture: Background Note by the
Secretariat. MTN.GNG/NG5/W/41 (2 February 1988), para.6.

6) /bid., paras.2-5.
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O

II. 9 9 AEQA A AR
1. Draft Code2}l ¢4 U AS9M 4

A ERE o9 FAFAY] 7|2= 7|E9] TAA BlAE tgh =92 A7 Hrt.
HZAPGE Fol A 55] EE(standard)®t TAE BlEAPEL FF TR ES] F A7 €
of. I3y 223 g vEAEe] gigt =9 AAF o R AYYIERET EUl ERERE
7b AAE7] ARANA], =220 Standards Code®] FHIAIAS AHSEo] =27} o|RolFAL, AY
3 JAE olF3tt. =k Ert A7) Ao 3E Fo thigk 71&43H 9 Draft (Standards)
Coderx =L Standards Code® Edi7} &&= %Qto|th8) 1973 6ol Draft Code? &%
Qbo] L} a1 WhA] o] ZQkE FPF-R0l A8 Aol et =9k AR ITEY) 1973d XFZtY]
Aol olust =7t% Edl(inter alia), 55 e A& AW Ex= 479 Hog g s =X
£ FHoks AL A geths A2 Alsk Jlglom, A 2 A9 F#8S SR 2FEE 4 9l
ohal Gk} 10)
Aol Y8 B A=A el sk 7Rt A H% Draft cOdeA 14517]&—@% 23}F5Ho] 47}
A Ao o] ==t AA, 7129 GATT #20

7) 1bid., para.12.

8) THa2L 0|™o| R0l CEt 7|a&HO| 2B X001 Draft (Standards) Code= COM.IND/W/108 (1973 6¥ 25
)t COM.IND/W/108/Corr.1 (19733 108 30Y)S LUSHY.

9) GATT Document, Group3(e)-Sanitary and Phyto-Sanitary Regulations: Note by the Secretariat. MTN/3E/W/2
(18 February 1974), para.13. Group 3(E)= 19743 2¢ 7Y 2&HAMRIYS|(Trade Negotiations Committee)Of|Ad
HX|=AC.

10) /bid.
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diseases)?] &Y EFr= 85 7MAE 59 518715 Y& $F(permissible levels of residues

11) /bid., para.14.

12) GATT Document, Group 3(e)-Points Relating to Programme of Work: Note by the Secretariat. MTH/3E/2
(1 March 1974), para. 31., GATT Document, Group 3(e)-Work on Task 15: Draft Code on Standards: Note
by the Secretariat. MTN/3E/W/11 (29 March 1974), para.l.

13) MTN/3E/W/11, para.6.

14) /bid., para.13.

15) GATT Document, Group 3(e)-Report to the Trade Negotiations Committee. MTN/5 (16 July 1974), para. 44.

16) GATT Document, Group 3(e)-Work on Task 15: Some Aspects of the Applicability of the Draft Code on
Standards to Agriculture: Note by the Secretariat. MTN/3E/W/26 (8 October 1974), para. 2.

17) Ibid., para.3.

18) /bid., para.b.
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19) /bid., para.7.

20) /bid.

21) Ibid., para.9.

22) [bid., para.15(c).

23) GATT Document, Non-tariff Measures Affecting Trade of Developing Countries: Note by the Secretariat.
MTN/3B/23 (31 December 1974), para.27., MTN/3E/W/26, para.16.2.

24) MTN/3E/W/26, para.16.1.

25) GATT Document, Major Points and Observations made on the Applicability of the Draft Standards Code to
Agriculture: Note by the Secretariat. MTN/AG/W/21 (26 March 1977), p.1. 0] EXMes 1977H 1€0| L2 =
HMTN/NTM/W/71)2t 19773 3201 gelst ool thist HAMTN/NTM/W/9)g 27= BFSORLC
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26) lbid., p.3. HE2 k21t &t Recognizing that no country should be prevented from taking measures
necessary for the protection of human, animal or plant life or health; environment and national security, or
for the prevention of deceptive practices;

27) Ibid., p.4.

28) Ibid.

29) /bid.

30) /bid

31) /bid, p.b.

32) Ibid.

33) /bid

34) Ibid.
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LAl 5T 1, Vl&gely B 50 Zofrt HolA= ofHt= e x3o] ZIEV|E
YA Tt.30)

3) IARFY] 0|87+

(1) SAE= 284

A FZY DAL, “ZAFEZR0] ZASHAY 1 o] Yuet AL (where - international
standards exist or their completion is imminent)gh= 82 24 2449 GA7F gakelr] &
o “TARE (relevant parts)> o] FEo| IHE o] JE=XE AHsk=d LAH7} HQsh, “H
A 43 (inappropriate) SAA] o] 847} 7H?J'5}E}—T’— Hol ¢ gt 7led ZQUt o
H9eka1 37 A EZE(international standards)®] Lol ] ¢ AA|5] AE EQU) 9oty B

9Fc} 38)

(2) AGA2T RofolAle] FAEES}

Coded] 712 FA= EZF- vl Flolx T 7Hsahehe R0, AGALY Bolold 3
AR AAHoE 5T A0 AL JRAHS 5, FEASS o s AR
o) 29 22003 56l b TAAFLEHNPPO0] FALES) Al et
A2 ABSA otk HophA0

F

3b) /bid, p.6.
36) /bid.
37) Ibid., p.8.
38) /bid.
39) /bid, p.9.
40) /bid.
41) Ibid.

48



SPSEHQ| M= -E— 2 TE9| 0 Esto]

4) JFENY A7

19784 12€ 19¥9] 5H1FY 3994 Draft Standards Code’t sd4EoE J-8 7Isslct
=4 595t tt.42) oJof 19784 12€o] Y2 Draft Standards Code2] MHA £ EL2 19784 12
HO] FHIFY] 22 ¥rYsto, Draft Code”t 5H9FNE HE7M6HeS ok 74 Shal
Uct43) olfdt A2 WTOQ| TBT FAol= & o]ojxch.44)

mIo
=

3. QEMORISE B SPS B

1

@A tist et @ o AH AA(Punta del Este Declaration)?] E24& <rsl7] oo vl=
2 E3|, A7 2 YA HFAl(health and sanitary regulations)?l taiA, “BE&, A& 1811 A7HA
73 3 Qbdo] JFE A 9= 7 U E A8 ES ZSXIHE HEo], FAIFCE Fojd #E
I 33 E skl tiet Sl Al 558 Bl ZIRAIXIT 49k ARkl ojet Zo], %
7] SFIo|HRE @A A% 9 A RAE SAEEY olEA 23AE AolA 1FY H Y F
878 ml7hE(transparency mechanism)®| #8270 23o] gholx I3itt.40)

D 94 L HB X9} FTARZ

19884 10¥ 12¢9 ‘YA 9 A=A #4837 Ao gt Y7 1F (Working Group on Sanitary
and Phyto-Sanitary Regulations and Barriers, °|5} WGSP)2] A 39+, (1) GATT 32 ¢
T+&9] “ISKreinforcement of GATT rules and discipline), (ii) 54 ¥ &9 HXHprocedures
for notification and consultation), (iii) © %2 A4 =35} 9 Hgst 57429 A8 =
(promotion of greater international harmonization and the application of suitable

principles of equivalency)& 7|2& sto] AZHQ] =05 513 tt.47)

42) GATT Document, Meeting of December 1978: Chairman’s Summing-Up. MTN/AG/9 (20 December 1978),
para.8. Y=L H|1.3%(sections 1.3)2 ES(bracket)= AHE|{0F HiCh= AXE oIFCt. M2t H1.3X= “2¢Y
AE} ggg%g IS BE 4EL2 0| Code? 70| 2L (All products, including industrial and agricultural
products, shall be subject to the provisions of this Code)1l HHYH ZICt,

43) GATT Document, Technical Barriers to Trade: Revision. MTN/NTM/W/192/Rev.3 (21 December 1978), p.1.

44) WTO TBTEAE H|1.3%. All products, including industrial and agricultural products, shall be subject to the
provisions of this Agreement.

45) GATT Document, United States Proposal for Negotiations on Agriculture. MTN.GNG/NG5/W/14 (7 July
1987), p.1. ¥22 OS2} ZC HEALTH AND SANITARY REGULATIONS: Insofar as animal, plant and human
health and safety are not affected, harmonize health and sanitary regulations. In addition, base domestic
regulations on internationally agreed standards and processing and production methods on equivalent
guarantees.

46) Boris Rigod, "The Purpose of the WTO Agreement on the Application of Sanitary and Phytosanitary
Measures (SPS)." European Journal of International Law 24:2(2013), p.507.

47) GATT Document, Summary of the Main Points Raised at the First Meeting of the Working Group on
Sanitary and Phyto-Sanitary Regulations and Barriers(12 October 1988): Note by the Secretariat.
MTN.GNG/NG5/WGSP/W/1 (28 October 1988), para.7.
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5ol =AEE #HsNe, sAEEe A3 Epoke W8S GATT Al20(b)=0f sk
A0 FskAke o] AAESHA8) olo] Wiz, HE= W7HRRE0] o] Fofe thE A EE]
Toll FUT H== Fofstal A i, 2319 o] 4i Bstel BE FAE AT 4 §lad,
Aohs ARG 5 g o] W, REHAE It IAEE] wEoAw
&2 287t lvke o] AT T3 P IEE A8 H A8 =
HAE SAEE7IHR, 94, SAAIAA AL (CAC), FAAEESHAH(IPPC), =Al=HA
HES g2 AHZ F7pA7l=d F2lst9lnt.50

2) 98 4 AE98 222 FAREI|H

1988¢ 114 3¢ ‘9148 9 AE948 81 Aol tigt Y15 (WGSP)Y FHA 39olA=, =
AEFES 5] E5ote FUTHAEES GATT A20(b)R) Fadsch= ALE 7155k t= o] thA] &t
H S7|EQITE 5D = A F]ojofA= o9t 22 Aljtl ook JAE Utou, ojmgt A EEO]
A (relevany) FAEZA7I] At ZA7F A=A olo] i IAAEAE U3
(CAC), ZARXEETHHKIPPC), ZAS= R (International Zoo-sanitary Code)o] HHE L
A dsltHrelevant and appropriate)= Fg0] Ugt53) T2y thE A 97|84 THEoldl BE:
o] QZ 4= A7l wioll, o] Al 7]#yto] FUgE FA®E7|Holofof Sh= Aol thste] ofiZo] A
71=]90t}.59 ol o] A 7}A] 7|fFto] FUT FAFEE7|HolojA = ofHE L, 1SO FA| AARR} A
g EokolA 523k 7|Holgke ST Uith5S)

o)

(T

ad8u 7, s 3 A A4 #RE AREAlE A4aE SAIA L, ol £AIE HE
= TAVE, S Aol AI7HA] 718l o3 AidE Ezo] B0l il(relevant), HHE F4

I

-v—(quahty standards)o A7 7E20] ZATA|7} HojAs opldcky Bopt) E3F A nxy|He ot

AG7197F A2 8 B2 WE 71sAo] 7] i, Bl aE FHAslolaA} o= 97
3—%—4 AL} we 7hsAdo] Qlthal EsiRiTt.56)

48) Ibid., para.9. ¥R CS1 ZCH Some proposals already on the table had suggested that national
regulations which fully complied with international standards would be deemed to be in conformity with
Article XX(b).

49) /bid., para.9.

50) /bid., para.19.

51) GATT Document, Summary of the Main Points Raised at the Second Meeting of the Working Group on
Sanitary and Phyto-Sanitary and Barriers(3 November 1988): Note by the Secretariat. MTN.GNG/NG5/WGSP/W/2
(14 November 1988), para.2.

52) Ibid., para.3.

53) /bid.

54) Ibid.

55) /bid., para.4.

56) /bid., para.5.
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o

3) 49 F4(presumption of compliance)

TAEZS FAT| 2550 FUFAHL GATT AR20(b)Fo] Bgsk= Ao] 75HA 4= U (strong
presumpt1or1) ojgt Ao et HEZR1 282 EAA Ao=of FAFOIoF k= At
th57) &, =3t 529 82 A& (automatic)o]olAl= ofHETHIL HITES®) FA|#Eo] FES
+ FUIETo] A=) Ao A FAHTH, ot ARt AHhAl 712 B wedto] Ak

Ao, WA 3|04 AtE A} o], IUHEFE = 10| FAEZANA oSt A = =
#0] EASH] &= Bfole BES 85k =7 I £AE Ak AAS HekE &

A5 YSHUS A|ofof 51,59) o= GATT slolA A& F45h= =77 YSdUS A= A

FAFSIAL H QL 60)

=

I

:i ru{m

4) Standards Code?] F-g&7FsAlo ot &

A8 B AEAHA 78l Histe] oi3135] Standards Code®] #8715/ W WA/l Hisk= A5t
A QAL AR 2= Foo JFE vA= A8 R AEH A0l diste] Standards Code”t
aT}Zo]x] Yekrk= o)Ao] AA|E7] A&EATE6D =, Standards Code’} WHEAHA &85t
H, et @ oJAH AA(Punta del Este Declaration)olA] 914 4 AEAY A& AFT L8Vt
flon, o] AFIEE Eold o7t §ltke Zothod) ol= SPS FAo] TBTER T te ko
Ao Yol THoRL @ 4 Q12 Zolth A B A=A 80 ditt dFY da=ER
Ue = o4 BE H7ME A CE dfof sh= AQIH|,63) Standards CodeRte &&= HE =717 §F

53 v 2] e 4 gtk oulg Aol
94 = Mﬂ%m 40l thetol ojx5] Standards Code®] 287154 2 BelAol disk g}
T AR Ao RE Rolo] eke mAE 94 @ AEeA 2o tsled Standards Code7}

AAolA] AUth= o] AAET] AlRFSHHEA, Al Standards Code®] #-87Fs/dol diste] +=

olsHA =t

$-A, Standards Code®] ¥ 9l(coverage)oll gt =2lFH A&t A1.32= 35S &
2 ZoR BE Aol giideld, 2.2z Al2.3%= =9 7le A 52 oY =4 #E0

tol 23X R ol QUehod 11 Qo FrgAdo] tigt i+, EsiEol digt 8, ==

FTEe

ol

S

57) Ibid., para.6.

58) /bid.

59) /bid., para.7.

60) /bid.

61) /bid., para.12.

62) /bid.

63) /bid.

64) GATT Document, Applicability of the Agreement on Technical Barriers to Trade to Sanitary and
Phytosanitary Regulations and Barriers: Note Submitted by the Nordic Delegations. MTN.GNG/NG5/WGSP/W/5
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of tigt EdlxA] 5205 FaL Qlth. &, Standards Code= 918 H A& 8% ¥E ZE &
A= otHH et ko] Aol diste] A 4= vt d2Wd o= Utk 124 EFsHA:
Standards Codet= $1%8 & A= 7140] A&2 o 53] F83% 2 7] A= JA] 7|t 9\1‘:}.66)
Standards Code”} 7HAl&= Aol tisiAe 4714 A2 QoF 4= ot AHA, A US(testing
and certification) AFS: th5H, 2 259] AAlF B 591 dX= tbER] ok 9ty I8y 11
3l T2 229] A B £0] Fxl A W AZEQN Exoz Julo g AR R, LA|EA9)
Aols 2T = AUh.67) =4, Standards Codes ZE ABEAANE THFA5, PPMsoll daiAles A
SHAolth. 1=y 9 H AIEA S B2 BS AESAEY= PPMsOl 7|xske B9t B
th68) AR, Standards Code= SUYAF7|T2] BAIoY] &5l 2H4-E& 7FsotAq, A Xq‘jﬂ
U 297170 disiAE =8 ZE3Hbest endeavor)olHt OJAHE $23(second level)o] o1&
t}.69) wix|eto 2 Standards Code 1989¢ @A 397§9] GARE 7HAAL QlEd], ‘jr— °1E1°}
GATT Code®t} B W Ea GARLE 7HAAL QAL ofAs] @2 w71=o] 7Hdstal QIA] gtt.70)
ol2fgt Agtol tiste] TBT dAZ 7Nsk= AltE Shal Sl=tll, Folehes @AstolA B2
=7F=°] 4= /N8t AR stal 1o, 82 9 9 AEA A0l A&kt oA &
5| T3t A2, HAE AR, HAREAl, SAdApol| digt A|jE, PPMsE d49] tH AR Sdst=
A2 E(second level)d] o175 ZoFsh= AIRMECIth7D o] A|jFEo] HoksoA|
I AER 30| 2oEE ®fhe ods] NgE] Ax G4 Aae] gEdrtal & Aolth72)
foFshd, TBT @7o] ¥3Fo=w 70Fo] ot Q= HiES SAEs WdesE & & St

oma}_z HOﬂH 3T 2L A9 % TN A c} 16& oz A48T A

rTo

2
=
I
L)
R
_°.
3

(22 May 1989), paras.3-4.
65) /bid., paras.5-7.
66) /bid., para.8.
67) /bid., para.9.
68) /bid., para.10.
69) /bid, para.11.
70) /bid., para.12.
71) Ibid., para.13.
72) Ibid., para.14.
73) Ibid., para.15.
74) Ibid., para.16.
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I[II. ZA& SPS Code®}t ZAIRE
1. ¢

D 272 2 98 89 344 x5}

19889 12 EEZHEI 19899 4% AuHbolA FAFALIN(TNCOY SR I (mid-term
review)7} AQAEE75) o] FHEIA= 98 E A= 8l thsted, A7) ZHEA Q] SUi-HET
1 EAE FEsh] vt 2 ‘QE TIHTe] 235 %J:O‘} 760 183t B4 FolA 98 E AES
A T8 " 2A9] £oh= wRA=A7 o] T A #® 7128 sto] £3HA7] Yrtof sk, 11
2Rt A=A Ho R %ﬁ]@%ﬁ'zﬂrﬁ’—]%ﬂ(CAC), %Xﬂ—jf—@l/\}-tn'—i(OIE), FAAEETHKIPPO)Y 3
719 717 =31 k77

=2 SFHolgeE g4 27|15 H 474 2 98 89 X3t digh Aol &3k, SRt
(mid-term  agreement)olAl  AoFFE0] ‘W FAZ|Ho] e HHI HE (appropriate
standards established by relevant international organizations)®l 7]Z3slo] =A|& Z3Sp7} o]F
ojAoRgithE Ao FsIAthe AS AESIAT78) 11l IAAEFAHYB(CAC), FAGTHART:
£(0IF), =AXEEZYHKIPPOPlF= 3719 7197F o2yt E&EH HEA4(standards and
expertise)& AlFoHoF FHeh=t] AoF=E0] QAISHL U= AAl xRS, A8 2 A= 4
of izt GATTY HIHe FA7I=t] &S vsfoF rhar Hkt79)

AAATE(Cairns Group)80 19884 2] ot=2dE|L] BFEA|(Bariloche)®]
A A 2A7F 7= FHETE Fash] At AAERL AlbS ASkal FA
=2 73;3'5} th8l) ojof A & A= X} BRS|A= AANATE JA S| &
of AJDATTEE “SPS A= QA 55 Ee AEA8Y B U= Eash] 96 Z
Tt A-gEofof st, FH7RsT Bt FA 0l 71Zstofof Sttt Ao AFe]H, 9

F oS TiEE B0 2 HEEojAE rEny82ek= dHE H(general objective)E Al$-L STt

0=

U MZoM 7Y Y ZX|o| st

=

A gAY
a312 sl
ST
ShzofA

Je = X

mlf; =
oft 1%
o

e
Fo
r°"

N

¢
_l
o

ol

75) GATT Document, Mid-Term Meeting. MTN.TNC/11 (21 April 1989), p.1. 1988 12¢ ZEZ|Z 3|9=
MTN.TNC/8(MIN), 1989 4& H|ulHl &lol= MTN.TNC/108 &=,

76) Ibid., p.13.

77) Ibid.

78) GATT Document, Communication from the United States on International Scientific Organizations.
MTN.GNG/NG5/W/98 (10 July 1989), p.1.

79) /bid., p.1.

80) AUATE(Cairns Group)2 SMEFEFE0| SHUSEOOIM FAXNREE FH6ks IECE 1986 S oA
(Cairns)OllM ZHERACE HS|E=2 1474=20]|0 A= OfEMEIL, S5, H2bE, Ui, Zef, SyH(0f, ZAER|FL
OtEH|at, QIEHIAIOL, ZRO[AIO}, FEME, M7 AR, MEHN0], HF, T, H0tE8, Ei=, SFU0| HEHS 19712
o= FMEN CKhttps://cairnsgroup.org/Pages/Introduction.aspx).

81) GATT Document, Negotiating Group on Agriculture(MINISTERIAL MEETING OF THE CAIRNS GROUP:
Ministerial Statement: Friday 26 February 1988: Bariloche). MTN.GNG/NG5/W/53 (21 March 1988), p.4.,
GATT Document, Negotiating Group on Agriculture(25-26 September 1989): Sanitary and Phyto-Sanitary
Issues: Communication from the Cairns Group. MTN.GNG/NG5/W/112 (2 October 1989), para.3.
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ol& oA SPS A& SPS #AT9] WolEd £ Sl FF(Acceptable level of sanitary and
phytosanitary risk)oll tigt H7FE 7|22 o]Foj&of shH, 2JATH7Hrisk assessment) = T
A, 3871%, A9AY, F7HAAAY E B FAH LS aestojof ghehsd) T12jal SPS &
219] z3E &HA17]7] YolA= B ZA| s 1B international scientific organizations)o] A%
3t S S50, FAAS | Ho] AEeh IRkl Je{stojof girhsd) E5], A A EFE U3
(CAQ), ZFAIFHAREA(OIE), ZARIERE SHKIPPC)Y}t 22 At ZAHsk/|e] I3k Q14510
of gtthal F7g5}eitt.85)

2) SPS A ¥ IAEZY FAP 2RO 5F

olof E-fH(Nordic) 72 A2 HAE(code text) A9 EE ZXES Aotolitt. HAE
£ 20kl QojAE =RFE TRTEAY o RES 7|22 o] wHEQith80 A2 B
A= EREREE TBTEA AR.22RE #Halsto, 7|e+d 2 = tiilo] 948 € AEH4 T“V*OE

AGSFHAL, FAHR] = SPS £A[9] BH 25t &, "9 H A& 10l 2=
d SARE Be dat SASY I o] Rt A
Zal

Jlm !

%, E5|(inter alia), B A= 5,17}0}_”%_” Q
7IRHA TRYe] WA, FEAQ 7194 g4, Ao|gieoy EFAEY T s St fiZel, 1
43 FA RS B w7t I GARIA BAER Rl F9E AlQstals oHe IA| RS Ee
HIE A8 9 A= F89 7I2EA AMRRIT)."87) “ES|(jnrer alia) ©15te] A 2 ofH]
Holu, AHstA 718d 4= Urt."88)

83 FARREC] 259 9 9 AER 89 71RE I SAESY HIE ANSSHA] g
7A%oll= oE GARS] 830] whet 11 o] f-E ARstoiof gith 8= £ WEC|X Jlth. AAF L

’

82) MTN.GNG/NG5/W/112, para.6. ¥E2 Cgd ZCH SPS measures shall only be applied to the extent
necessary to protect human, animal or plant life or health and shall be based on verifiable scientific
evidence. They shall not be applied in a manner which creates arbitrary, disguised or unjustifiable
obstacles to international trade.

83) /bid., para.7.

84) /bid., para.9.

85) /bid., para.16. T2t AAATER 50| Yok= UEORZ SPS EA7t O|R0iKl= 8 SPS XAt TBTHHES &
O O|R0IX|Z, FVHe HEl= O|R0X|E, & Oer FACZ AT =710 oMz 2dES 7|2 UK o
(MTN.GNG/NG5/W/112, para.29.).

86) GATT Document, Note Submitted by the Nordic Delegations with Respect to Some Elements of the Work
Programme. MTN.GNG/NG5/WGSP/W/7 (31 October 1989), p.1.

87) Ibid. ¥R Ofgur ZTt (2.2)A. Where sanitary or phytosanitary regulations are required and relevant
international standards or recommendations exist or their completion is imminent, Parties shall use them
as a basis for the sanitary and phytosanitary regulations except where such international standards or
recommendations are inappropriate for the Parties concerned, for inter alia such reasons as national
security requirements, the prevention of deceptive practices, fundamental climatic factors, dietary habits or
the spread of specific diseases or vermin.

88) /bid HR2 31t ZLCh Note: The list of exceptional cases under ‘inter alia" shall be regarded as
preliminary and will be amended as appropriate.

89) /bid HE2 O3t &t (2.2) B. In case Parties are not using relevant international standards and

ot
ULt
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2 TAHLE TBTEAT SABHARE TBTEA A+ A E=(international standards)7HS ARE-
sfal Q=4 Hbgl, SPSEA| ZQMAE IAESE E=  Hil(international standards or
recommendations)2tal 5L QU= o] wof Wk ol= IAAEFALIYI(CAC), FATHA
FAOIF), ZARIERSEHIPPO) 22 49 =A|7387| K (international scientific organizations)2]
AANE BAZE e AR HRI dlE &0, SAXEFAYS= AF9 9] B9, AEH7t
A, 4=0JoFZy} woko] AEE QEZ HA u pE== ub olgwgio] FoF I x| Xof tjs}a],
®E, AR, A1 & AT 90 o]t Hoks ©ed] TR AFote] E&shlole e 5
stal X Zolu A A9 Y&k Hol #ofsl= Eolgke £40] AUt whebA wegt Haetal st
oete SAAEFALYEI7E v Hils SPS A9 lojA= FA RS 5 2dE 7RIt

g 4 9e Aolth

flo

3) TBT Code T+ SPS Code

19899 12¢ 19¥, H=E, ofojgwt:, k20|, Ao ® F4H ERE=7E 94 471
FANExZ I3]0 H7IA] Q4 (Some Elements in a Comprehensive Long-term Agricultural
Reform Programme)©] T3t EIA(MTN.GNG/NG5/W/143)E Al&sk=t], o) 1 FolA Y3 ¢
AE 2A 0 HisiA e o]AHET & o AARE W82 B Utk SPS ®opollA9] ERE=7H=e
229l Ei(basic aim)i= oFF WMol ofiEa A ofar, FotAolojA gt B4 HT &
= TEE UE= ZolH, oj#gt Ao o]27] fdii= BAREY dY ¥ R gk H& A
ARt Agol 8T Zor KT webs Q7EE Hes WEs 7MY A3V 2 Code
FAoE TE= ZolH, ol 7|9 TBTEE= NEsHAY Ex= 91 9 A& 240 g Ex

ZQbsl= Zlolgtal Hortho3) & 19899 129 6¥9] 94 E AlE9A 4ol gt 2854
QI Pt o AAlsHA, T+ 7HA BAF SshE A"ishs WHAlolojof qtk= AR FHFH &

S9UTAHE oA “SPS TR BAL AR T Hete A9 Axsle], 7Ms & SPS 2
bRk B2 EE A2 AW EE A7 BEsh] 98] Bag e 2 gsolof s, 24

recommendations as a basis for their sanitary and phytosanitary regulations they shall, upon request by
another Party, explain the reasons therefor.

90) WTO SPS &% ANNEX A3(a).

91) GATT Document, Submission of the Nordic Countries (Finland, Iceland, Norway and Sweden) on Some
Elements in a Comprehensive Long-term Agricultural Reform Programme. MTN.GNG/NG5/W/143 (19
December 1989), p.1. %%II"J(Agricultural support), S&ES(Agricultural protection), GATT &It #2(GATT
rules and disciplines), SEQUEX| ¥ =AE2Y JHe=o EF 2HM(S&D and the specific problems of the

net-food-importing developing countries), #14 & AMEM 78(Sanitary and phytosanitary regulations), 2L
El&(Monitoring)0l2t= 674K FX|0H| TH5t =2lstRACHMTN.GNG/NG5/W/143, p.2.).

92) Ibid, p.5.

93) /bid.
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i

Foo] 294, FHE Ei= FI3et Folg Tte= o g FEEojA= ET 991 Hokth 81
SPS H&L 5HAE EoloA(in the field of agricultural products), A= 1

themselves), 3% % AJAMIH(processes and production methods), EIAE, AAL A5 9 59l
Az}, HYAE(testing, inspection, certification and approval procedures, quarantine

treatments), 4 2 2T ZXH(packaging and labelling requirements), 12|31 &H SAYH

o]
|t

2 AEY AA 9 gA3%7F Wi E(provisions on relevant statistical methods, sampling
procedures and methods of risk assessment)ol] 3t S THELE) &, ERE=7HS SPS
ZAE FGYFE Bofoll skl HEE Y = AS & 5 AUk ol WTO SPS 0] 5d/dEd
< st YA gL k= oA thE]Ao]r}90)

E3E SPS 2219 #Aste] ARl 874 W= 49, T A 7Ho Joff EE xE 4 4
o] WE =Y SPS RA= A|Rbd SPS &9] AHbEQl FAg IEAY|E A= dlFEofof ¢
o971 sho] A7 Ho] AEet xEI Hugl FAEE @ Hio OE Iy
ol

o Aold, SPAE Ei HEd Aojg Bl PAlow H8ER] gt P Xk Yk

Ol

2. ZXH SPS Code
1) SPS ZX°] digt 5AH Fa; AA|

HEREE7Re0] AEd SURACl B EUAMIN.GNG/NG5/W/143)°014 SPS &8 s
7V AA7sst HE Code B4 2=E W=+ AolH, ol 7|&9] TBTEAS /MHsHAY B 914
A AEAY 2o WeE o] Yok XQoh= A0 E HITh oo ERy=7ES 19904 24 9
A H A 8 L AHEESPS 220l it E789] P43 42 (Form and Disposition of the
Agreement on Sanitary and Phytosanitary Regulations and Barriers (SPS Measures))°]2H= X
TA(MTN.GNG/NG5/WGSP/W/10)°l14, & H &A1 18 A5st7] fIste] SPS Ao thgh

94) /bid. ¥R 21t ZTH The objective of an SPS discipline should be to ensure that, consistent with
well-established scientific evidence, where available, SPS measures are only applied to the extent
necessary to protect human, animal or plant life or health and they are not applied in a manner which
creates arbitrary, disguised or unjustifiable obstacles to international trade.

95) /bid.

96) OFRTHX| SPS EX|E WO HMHORZ Gl1IA}t ot= 0| HhX[X| 42 HAOIEZ, SPS XX|E sYME
1= Ae2 & £ S Ao|ch

97) lbid. ¥22 OS2 National SPS measures which are in accordance with standards and recommendations
adopted by relevant international organizations shall be considered to satisfy the general objectives of the
proposed SPS discipline.

98) OFE7IXl= WTO SPS ©d HM3.2E%t Z0| “2'd U GATT 19949 #H Xy UX[elz AR FH5t
=" (presumed to be consistent with the relevant provisions of this Agreement and of GATT 1994) B35 Ot
A LIRX| X2t EZA7|E AC2 1HE 00 tCKshall be considered to satisfy)l 50 12{QI2E =11 QUCt
J2{L WTO TBTEAE H2.5Z0] LtRE BHE7HSSH =X (rebuttably presumed)0|2t= B2 SPS &g SofiAl Xof
ABEI UX| YTk H ROISHOOF SHCt

Of=

!

ot

AL
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Code9] A% “SPS ZX|of tjgt GATT Code’(GATT Code on SPS Measures)2h= 4072
EXTHE AlForATt99) ol AZAARQI o]folA SPS 2o gt =AY Code(stand-alone code
on SPS measures)o] 283t BE QAE olsl= Zlo] AAsirty TWgy| wEol, I3t 94
of digt 24 AAMAAR ARE7E ERE=7HES Yol 1000 waba] SPS 2X|of tisto] =
431 Code(stand-alone code)E W= AAR A7l= 19909 299 ERH=7FE AQtolA
TAS=E ST & & S Aot

2) SPS ZA°| gt 2z =& Code A

19909 5¢¥°] Hof BRd=7le2 ts o 429 %ﬂu HAES AFShzE], o 2Rk ol
AAE AFoNE ERR 24X = =0 Qlrt100) BRe=rte2 011*011 AT S5t
ERETTIEE fARHAl F7L Hiel o], SPS RAE AL FE Ex AEAY Be A0S B
oot7] fjal Bt o Aut A G ojof s, =AF-A] Fget Hols ?_PE% FAo2 Q8xo]
A s Aol Histe] FAXEIAIN 352R1 M7 s AR Wsilt:103) HEo]

gt ojgYo] tiet Aol Sk AR, olHet FAH &2 3E3] AAISHAL ofHistA] edotor
st wheba] 7P A-e WAL TBT Code®t 22 @& ARESH: Coder4]

HQlT} 104)

]ﬂ

=

==

I TBT Code AHAIE AMEShe 22 HE I7HEE 1L H9l(coverage)= AHal, thd: =43
Z-A7} oFstrh= A o] lof fith.105) oo ERg=7E2 ol2et AolA= et =k 1
HPE stojof gtk Zio] 7 7122191 Z&olgke o] &3] 59 }Eq CodeH2]9] Higo] 4
Alstal ofmi e sHA] 42 &= AlSstH, SPS &°] ojHg FA| o2 AREHT e FFaolZke
T E7HE9] Y (integral part of the Uruguay Round)7} H+& Z& &5} T} 100)

v

99) GATT Document, Form and Disposition of the Agreement on Sanitary and Phytosanitary Regulations and
Barriers(SPS Measures). MTN.GNG/NG5/WGSP/W/10 (12 February 1990), p.1

100) /bid.

101) GATT Document, Draft Agreement on Sanitary and Phytosanitary Measures: Note by the Nordic Countries.
MTN.GNG/NG5/WGSP/W/21 (28 May 1990), p.1. =it FHME(MTN.GNG/NG5/WGSP/W/9), E™o{ZAXX}
(MTN.GNG/NGB/WGSP/W/11), 7|=X8ax 2 J1==0] TSt S (MTN.GNG/NG5/WGSP/W/14)01 Chst =
of EIAE

102) 16 HOKl= OX0| MSE 2SS HIEOZ 51 QIOM, ©HX| HO|KZI0| AEH| THEEORCHMTN.GNG/NGS/WGSP/W/21,
pp.1-2.). 2x0t2 UBtXSKGeneral Provisions: M1ZE-HbZX), @A 2l AMEQM FHO| EHM(Transparency on
Sanitary and Phytosanitary Regulations: M6Z-HO%X), 21 2 AZEQM ZX|9| XM&(Application of Sanitary
and Phytosanitary Measures: H10X-H[14X), 7|&X %X U IH==EFHR(Technical Assistance and Special
Treatment of Developing Countries: M[15ZX-H[16X), d™M(Administration: HM17Z=-H[18%), &9 LU 2EMs{Z
(Consultation and Dispute Settlement: H[19E-H27%X), AZ(Retroactivity: H28%), 12|11 ZEZX3KFinal
Provisions: F&F7H2&2 M0 JCHMTN.GNG/NG5/WGSP/W/21, pp.2-26.).

103) MTN.GNG/NG5/WGSP/W/21, p.1

104) /bid.

105) /bid.

106) /bid 2LE=7IE2 0|0 MES MtE2 HMZ TBT CodeS 7|=Z ot HESHAXT 71 2250 BE8 #
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2] EAAQ B2 98 9 A=9do] Bt BotS T ks Aol 98 € A=
A ZA|(Sanitary and phytosanitary measure), 98 2 A=A 74 (Sanitary and phytosanitary
regulation), AYAH7IE*HConformity assessment procedure), 3UYHH7|7(Central
government body), A|WAHE7]7H(Local government body), H|=7}]7HNon-governmental
body)d] 67191 A& Fa QU107 =y o] FYAoA =AEE E Aol gt o7t &5t
A G=th= o] 7PF wofl "r}.108) Fol= EAoA] AR FA RS TH RES T4 ok
‘A AEAAY 229 A8 (Application of Sanitary and Phytosanitary Measures)°|2t= %
A0R-A142)A = TBTEAHY AR FA RS #HE 2522 E4T & Uty 293 B399
4% (Necessary level of protection)o]gh= EAE 7M1l Q= A112E AlFoAE, 94 L /—‘4
8 A0l 8EI, A& S0, FAXEFEAYI(CAC), FAIFIANTA(OIE), FAXEES
OKIPPO)E st 71kl ofsll e I A4 T A9Y #E Ee d7F 2AHAY 1 &
go] Aulet AR, Esl(inter alia), FA = =7IREEAY 87, 7I9HA #gYo] WHA], 7t FE Ee
AT A Ee A7, Be @49 A3 Ho, ZEAR] 7% Ee U AYE 84, B4 Aols
o, E34AY E= 59 4 e, 1% sARE Ee d

= = 7 B GARRONA] AR el
Ao2 A 95l o]t %Xﬂji—r e s A A e 712EA ARSI 1094 5}
o], 1989¢ 10¢¥ 31¢, %‘—'?7]‘—01 LIt TBTEACS ¥ 2 7IRE dto] AZCE H
£E(code text) PAOE ARt 220 vl Bl A9 A%t GO, IAH RS Ee HIE
e Qe FATIEE =4 JﬁZﬂHQQ(CAC) FAFIATA(OIE), =AY EEZHRIPPC)O]
g 3719 78S FAECE FASkL ks HollA 2 Aol7t itk ol Sde ¥ FAIw

S A AFsIL UA| L= TBT A= FHEE EAOZE WTO SPS EAoAE AE110, A|3.4

Mot= MZ DFSOIR =0t YZIT20) HOHE H UMD Ot2t ZZHIAKMid-Term Review)Q| Zut2 7|x2 0t
O HCHMTN.GNG/NGB/WGSP/W/21, p.2.).

107) /bid., Annex 1, pp. 22-23.

108) 1990 5%0fl= Ot& SPS CodeZ 2 '?lil'éa AQUXIOf CHolA 2tE5| SUEX| LULL, XS] TBT CodeE HEE
U= 71580 URWV| W20, SHEE FH HI0| et HOE F= A0l UohiMe ——|7dO| SYUEX| EUS 7H54H0| Ut

109) /bid., pp.8-9. HE22 C31t ZTH Where sanitary or phytosanitary regulations are required and relevant
international or regional standards or recommendations adopted for example by the Codex Alimentarius
Commission, International Office of Epizootics or bodies administering the International Plant Protection
Convention, exist or their completion is imminent, Parties shall use them as a basis for the sanitary and
phytosanitary regulations except where such standards or recommendations are inappropriate for the
Parties concerned, for /nter alia such reasons as national security requirements; the prevention of
deceptive practices; enhanced protection of human, animal or plant life or health, or of the environment;
fundamental climatic or other geographical factors; specific dietary habits; the spread of specific diseases
or pests(ZAIAX).

110) WTO SPS &H ®™& 6th recital. Desiring to further the use of harmonized sanitary and phytosanitary
measures between Members, on the basis of international standards, guidelines and recommendations
developed by the relevant international organizations, including the Codex Alimentarius Commission, the
International Office of Epizootics, and the relevant international and regional organizations operating within
the framework of the International Plant Protection Convention, without requiring Members to change
their appropriate level of protection of human, animal or plant life or health(ZXIZZ);

I'|J|I'I

58



SPSEHQ| M=

—golot FEMEE Y=~

FH
i
s
e
HO
10
|.|'|
e
=2
i
el
2
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3) SPS Coded =A|®#E 499 54

ERH=7HE9 ZQbo] AXE drt AR 82 19909 69 5-799 SPS Y7 1E 2|2olA] Al
ot= A, 5=HFA L E(Negotiating Group on Agriculture)?] 523 ‘SPSEAHS st T IdF=A
%9V (Draft Text for the Framework of an Agreement on Sanitary and Phytosanitary
Measures)°| 19904 6¥ 28Y WA Hch.114) o] xt9] 7 EAHQ] BE F sttt o] %51
A AFo2 FAREA] ot Fert SARME Holth =SAEE, AR 9 #i(International
standards, guidelines and recommendations)2l= EAZ & A (annex)0l 54 ok=H, °o| Aol=
WTO SPS 49 Aojet mi- FASHA oj=o] k. WTO TBT FAolA= A EZol et 49
£ 7L A o, SAREES TEE 718E B4kl A gtk ot ISO/IEC Guide 2 19919
AR Hiet Aot “SAEESY/EEZ|HO] oJs) AYEHI, JIFe= o8 ®
&"(standard that is adopted by an international standardizing/standards organization and
made available to the public)l15o]gtal o] Q17| wj&of, ojwgt 7|4-/7]|Ho] FAEEE THES
Ue TARZS} EEZ7|HRIA| o RE WHsh= IS AAoF qhtt. T2y o] SPS @&t AlEA
He= Aoe sAEE, AR d1E e F Qe 713 545 Qitke FolA TBTEEY o

NEQHY, BB 1Y ABI
T

SJoRE U e AR, T

)

oM,
%)
of
o
i)

111) WTO SPS &3 X3.4%. Members shall play a full part, within the limits of their resources, in the relevant
international organizations and their subsidiary bodies, in particular the Codex Alimentarius Commission,
the International Office of Epizootics, and the international and regional organizations operating within the
framework of the International Plant Protection Convention, to promote within these organizations the
development and periodic review of standards, guidelines and recommendations with respect to all
aspects of sanitary and phytosanitary measures(ZAt4X).

112) WTO SPS &H H[12.3%. The Committee shall maintain close contact with the relevant international
organizations in the field of sanitary and phytosanitary protection, especially with the Codex Alimentarius
Commission, the International Office of Epizootics, and the Secretariat of the International Plant
Protection Convention, with the objective of securing the best available scientific and technical advice for
the administration of this Agreement and in order to ensure that unnecessary duplication of effort is
avoided(EAtLX).

113) WTO SPS X Annex A.3. 2X20i|A £0{74E0t0F & Z40] “I A0| QBISF (their completion is imminent)0]
2t= Hei0| OfTs| ARBE UTH= FOITE. Ol TBTEE 25| St HB0IX|Z, WTO SPS &#E0IME ARt
= Ho=E, 0] BQ RF0| M2t 1 sid2 N5 X7 R0 g et Uch

114) GATT Document, Draft Text for the Framework of an Agreement on Sanitary and Phytosanitary
Measures. MTN.GNG/NG5/WGSP/W/23 (28 June 1990), p.1.

115) ISO/IEC Guide 2 2004, para. 3.2.1.1. ISO/IEC Guide 2 20049 MZ(forward)e| AH0A= ISO/IEC Guide 2
1996(H7EhHE ISO/IEC Guide 2 1991(H6T)2| Moo 2Hstd USl ISO/IEC Guide 2 2004 (HI8EH=
ISO/IEC Guide 2 1996(HI7E)2| Helol 2ot U7| W0, ISO/IEC Guide 2 2004(H8TH)2| HoIE AHZSINILY.
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AEFAALH(CAO0 25 S9E BE AF @ AL, (1) B2 AL FAFANEAOIR]
=9 S0 e BE AW L AL, (i) A2 AL ol BEo] BARe Aol o8] =]
A2RSHHIPPO] & YolA IE BE AW 2 Ans ARz, A2 2 duz Foag

116 2, ghesl) Aojshy, AEQHiRolAL FAAETAAL(CAC), SEJAEINE 2
A4=GARA(OIE), AR FAAZE THKIPPCO)Y] Solq e H2, A3 9 A
7h uhe SARE, AF 9 @3 =k Zolth BE o] A7 7|we] iAol okd Aate] 9]

< AerEA 28 TV P T B AR o BuY 48T 52, A9 2
ANE FARE, A3 D D7t D 5 Yehi1D ofo] BRo| kot BT olo] W, FAEE, A
3 % Auet BEoE SUHYU

4) SPS Code? FH(presumption)ZxF2| 5%
HI0o] 2 (Objectives) RFNAE ZAEE, A U HIo| 7|%5l0] HoF=E7t 9 9 A&
MY A= ?ﬁi} 7;‘1(haurnonization) A7|EgE A7 Qlow 118) “ZTA|FZ, A 9 o]
e A8 = 4 W = Be 4S9 AW Ee A4S Hosket Baskal, o087t
5 Tk A ?ﬁ]:ﬁ}% Aog 2HHP119T = It 1?.0:]—‘5]._]—_7_ q 19904 59 4 no
T SAEE 4 E1E UE A ¢
Z5H=(satisfy) AL2 QAo sIcH201
SPS &4 A3.2z2 B ARt A& & 4 Aok 183

=
S k= e, A= 9 9 AEdd 2AE EHg T, o

;O

N

=
29l ojng Fx

116) MTN.GNG/NG5/WGSP/W/23., Annex 1 H6X, p.11. Y22 C+31}+ 2Tt
6. International standards, guidelines and recommendations
- for food safety, the standards, recommendations and guidelines of the Codex Alimentarius
Commission relating to food additives, veterinary drug and pesticide residues, environmental
contaminants, methods of analysis and sampling, and codes and guidelines of hygienic practice;

- for animal health, the standards, recommendations and guidelines developed under the auspices of
the International Office of Epizootics;

- for plant health, the standards, recommendations and guidelines developed in the framework of the
International Plant Protection Convention by organizations engaged in these activities;

117) Ibid ¥R Ch8at 2T [alnd, for matters not covered by the above organizations, appropriate standards,
recommendations and guidelines promulgated by other relevant international organizations [open to full
participation by all contracting parties].

118) /bid., Annex 1 HI6ZX, p.2

119) /bid, Annex 1 H19%, p.4. B2 OSY ZCh Sanitary and phytosanitary measures which are in
accordance with international standards, guidelines or recommendations shall be presumed to be
necessary to protect human, animal or plant life or health and consistent with available scientific
evidence.

120) MTN.GNG/NG5/WGSP/W/21, H11.3%, p.9. ®¥22 C}21} ZTL 11.3 Parties shall recognize that sanitary
and phytosanitary regulations which are in accordance with relevant international standards and
recommendations, or in their absence, with relevant regional standards and recommendations, satisfy the
basic obligations as presented in Article 3, paragraph 2.
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o, SARE ROl T Aokaol ofs A8E 9 L B EAEet ozt o] 87N Tt
7% Tefstolof k12D

3. SPS&X9| =XIX9l #XSKstand—alone code)
1) =449l Ao g9 SpSPEA Q] dAr

19904 7¢¥ 1199 Y2 5HEALE(Negotiating Group on Agriculture)?] &J&o] 4|3t

AN x2 ] 7| EHA (Framework Agreement on Agriculture Reform Programme) &9

do off

A g AZAA 8 4 AH(sanitary and phytosanitary regulations and barriers)oll HsfAl+=,
A7MAE0] H&A 2(Annex D)o ZEFE HIAE 2QbS IAZ Falslr|2 Falel=t] SolsH4 =
T}122) & 1990 7] 2FAof =tjo] Ex}291 FH(stand-alone code)O& SPSEA] gAo] &
Aoz AFEA H Aol & & o ol ¥ ol TBT Coded] 2&7Fs/del tsix= AEst
A AT Adolgta: & 4 & Zoth
FEA 20 Z

Agriculture)°]| &<t ‘SPSEHS {3t T A
i-golut ool AoiM A9l W3kt Qirtk. o] 2o f H A=Y A= 9 THEH 24
2h= A 47—3101] A gy o FReRt Mg dids ste £ATE 442 & Holeda &
o

°F2 1990¥ 69 289 Y2 =LA LEF(Negotiating Group on
]—?*—E sto] gh=o] 2l AeE

1
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=
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=)
2
2
s
rr
o~
o
S
P
39
T

2) SPSEAY A =3}t
A ZSKharmonization)?} WA, FAIEE Sof izt A
A3} o QAJSE LR E 7HA Qtt= AoA FES ulsio)
A, A9xolA, “AlF=7tols 7t & FHASH A 9 A= 2AE £3HA717T fIsHA,
Aor=2 2o duith, SAIRE, AR E= dalo 7|xst o 9 A= 2AE FsioF g
12931 stof FA R, AR Ee daLo] 71Zsto] 9 H A9 RAE Flok=S Sk Qi 1
2y 71227 (should base)= WTO SPS E4 A13.1x2] 7|22 (shall base)®tt oFstA] A= o]

121) MTN.GNG/NG5/WGSP/W/23, Annex 1 H20Z%, p.4

122) GATT Document, Framework Agreement on Agriculture Reform Programme: Draft Text by the Chairman.
MTN.GNG/NG5/W/170(11 July 1990), para.2b. ¥22 C+21b ZITt 25. Participants agree to conduct
negotiations on sanitary and phytosanitary regulations and barriers on the basis of the text contained in
Annex |I.

123) /bid, Annex 112] Annex A H9ZX, p.11. |22 31 ZCh To harmonize sanitary and phytosanitary
measures between contracting parties on as wide a basis as possible, contracting parties should,
whenever appropriate, base their sanitary and phytosanitary measures on international standards,
guidelines or recommendations.
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A0z FAEE, A Ex dro o 98 4 A9 2A= 7k 58 e A=Y 4H
ojuf A% Hstl, o] ALY AXX(b)E]Y ofFel Foh= A0 R IhrE|ofof g} 1242k
Sto] WTO SPS @7 A|3.2x1259] 243 v FAlsith. ohgt o] 29k %Zﬂ*é A E= Ao
o2 o 2 A= A=, 1HEofoKshall be deemed to) Sh= Z°] () Xt TF Ee A=
Argolu AZE Bestke 20 E, 121 (i) o] (11 AXX(b)R]IY oJFol Filsl=
AOZ ZFFE|ojof gttt dto], AR, AF E Fio] O2 A L AZRY A st
< =S AYE Fofshe W, WTO SPS 4 A3.2%+, SARESE, A E= a0 42 94
A A 2A=, 1HEooKshall be deemed to) St A2 EA, (i) QI & T AEABO
U A4S ek A Bol1, (ii) o] AT GATT 19949 o]Fo] tisiys Bilsh= Aog 34
%]ojoK(shall be presumed to) $Ht}al st = TAR LRSI Qi &, dY=ro] FHol= Y U
AE 227 AARE, AR Ee A1) w2 Aol gtk QIZE FE e AEY Aoy
A7%& Bool] 15t 2A2 7H5E7] g, oo tigt AHEA E= WA EHS vHy] o). 18
U o] 3 GATT 19949] ool Hisirls Fiohs AoR F=7e & Hol7] wfiol], B3
9] AAE Boto] 1 4 A 5 Slth o]gA 7P—r9P FHXTE OE 5= olf= %Xﬂ*é Z]%]
T dae] o 9 2 AE 240 distols, AR120 9 A2.1%1279] 3]h=9] 7]
ZloA % It FY=to] M= AT HAIE ﬂ:% WA gtk AAlA &
HAQ BAls oA 8% =7] g, F85] FY=t 7ol vFo] & 4 9l Zoth

O

H

3) HASAREY EA 2 I

19909 10€0] H¥ “sA/NE =23 7] E@H 9] 2HMTN.GNG/NG5/W/170)& 793t =<
(MTN.GNG/NG5/WGSP/W/26)°] YA ==t Atd 2E +HUtS Edol= A2 ofYAet, 7}

124) /bid., Annex 112] Annex A H10%E, p.11. 22 CtSat ZCh Sanitary and phytosanitary measures which are
in accordance with international standards, guidelines or recommendations shall be deemed to be
necessary to protect human, animal or plant life or health and consistent with the obligations of this
agreement [and of Article XX(b)].

125) WTO SPS &H H[3.2%&. Sanitary or phytosanitary measures which conform to international standards,
guidelines or recommendations shall be deemed to be necessary to protect human, animal or plant life
or health, and presumed to be consistent with the relevant provisions of this Agreement and of GATT
1994,

126) WTO SPS &M T2 1st Recital. Reaffirming that no Member should be prevented from adopting or
enforcing measures necessary to protect human, animal or plant life or health, subject to the
requirement that these measures are not applied in a manner which would constitute a means of
arbitrary or unjustifiable discrimination between Members where the same conditions prevail or a
disguised restriction on international trade;

127) WTO SPS X X2.1Z=. Members have the right to take sanitary and phytosanitary measures necessary
for the protection of human, animal or plant life or health, provided that such measures are not
inconsistent with the provisions of this Agreement.
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5o HeY] BE7 Mol 4 Qe HFERRCE Yol TdAY Alegial & 4= Qlr}128) o] xSl
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bt SAIRESE, AR E= @0 71ESte] A48 9 A RAE FHSfoF 1291 stof 72
9% (should base)E& WTO SPS @74 Al3.1x2] 7|27 (shall base)?t FUsHA WHAsto], FAIE

=, AR T HI0 71Zste] 9 2 AEA RAE FoteE oIl 18y WTO TBT
AR 22 IEFAREO] SAHAY 1 @Ado] dHl
or their completion is imminent)1300|g}= H&-L 545K =} 23U 19909 10¥€ %219
FHE(MTN.GNG/NG5/WGSP/W/26/Rev.1)olA= AZo2 IFARE, AX T HITL SAsk=
73 H(where they existeh= E@o] AUY=A H=d],13D WTO TBTEA A2.4x9] 11 /do] dut

L

FoHrelevant international standards exist

SF (their completion is imminent)°]2H= HHS SPS gAo| &4Z2dE 7R E F71ER] Pt}
WTO TBTEA = 28] AEZERE ofvzl, EFADAR 4 (FADdEIC] A= Festar Q=

WTO SPSEolAE AX & Hilghes FAS Wokso|il 7] wiwoll, 11 o] dufet A+
+ B0 o2 287t Q7] WEd Zow woEnh

0]

4) FRxFo] gt =

oH, A7zo M= ol () IR F= B Al Aeld A Beske AR A, O
#aL (1) o] AL AXX(B)F]S 2ol Fdshke AR fFEofof dthe 2Eg “%Xﬂﬁt,
A e Fyo] UE 9A 9 AR A= 97t B Tl &0 Y rl AZS HI
(bu 7 %ﬂoﬂ BasklT SR INT 2R sl Te o8

olof 1990¥ 10¥ %99 FAHE(MTN.GNG/NG5/WGSP/W/26/Rev.1)oAE, “FAESE, A
E+= Ao FAok=(conform to) Y L AEHA A=, AR0ZX(D)F ¢ o] Z2A9] A, <l

128) GATT Document, Draft Text for a Decision by Contracting Parties on Sanitary and Phytosanitary
Measures. MTN.GNG/NG5/WGSP/W/26 (1 October 1990), p.1.

129) /bid., M6Z, p.3. Y22 CH3ut ZCt To harmonize sanitary and phytosanitary measures on as wide a basis
as possible, contractmg parties shall, whenever appropriate, base their sanitary and phytosanitary
measures on international standards, guidelines or recommendations.

130) WTO TBT X H2.4%.

131) GATT Document, Draft Text for a Decision by Contracting Parties on Sanitary and Phytosanitary
Measures. MTN.GNG/NG5/WGSP/W/26/Rev.1 (29 October 1990), HMI8X, pp.3-4.

132) MTN.GNG/NG5/WGSP/W/26, M[7X, p.3. ¥22 CHEt ZTt Sanitary and phytosanitary measures which
are in accordance with international standards, guidelines or recommendations shall be presumed to be
necessary to protect human, animal or plant life or health and consistent with the relevant provisions of
this decision and of Article XX(b).
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E4of 1990¢ 114 20¥°] SPS HF1F o1 AUste] o 9 A= 240 gt 29t 4t
QA Hrh13%) o] ZQRE 1990¢ 12¢9] EFA Ztg3|oo] AEE7] wjZof,130) BFld Zob
(Brussels Draft) & 914 & A=2914 }_‘loﬂ et 2B 19909 118 2HMTN.GNG/NG5/WGSP/7)=
=I5t} 19909 119 %o UL Aol= &Ao] WTO SPS Ao o] Buul 7o) =54 A
2lElo] 1om 137 A XS BHE REL o] Z0bE E7|H R stof, A9 WTO SPS A} fA
o 2EFAE Z5A "ok

3, 199149 1289] WA2SHDunkel Drafol A TBT BH7}e] BAE 45alr] Pajol, it
o] "o] A7e] ojmjet U, o] el thao] obd xA|e} Telstol, Solol Tgk sl&reo] B
St @A) oE FA=e] dgof obFtdE JFE vA|A] oI (Nothing in this decision shall
affect the rights of parties to the Agreement on Technical Barriers to Trade with respect

to measures not within the scope of this decision.)138)2t= 27 AUSHA =™, WTO SPS
A Al1.421390f Qi HTy,

133) MTN.GNG/NG5/WGSP/W/26/Rev.1, M9X, p.4. HE22 CtS1t &Lt Sanitary and phytosanitary measures
which conform to international standards, guidelines or recommendations shall be deemed to be
necessary to protect human, animal or plant life or health in terms of Article XX(b) and this decision, and
presumed to be consistent with the relevant provisions of this decision and of Article XX(b).

134) MTN.GNG/NG5/WGSP/W/26/Rev.1, M7Z, p.3. Y22 LS ZLC Sanitary or phytosanitary measures
which conform to the provisions of this decision shall be presumed to be in accordance with the
conditions of Article XX(b).

135) GATT Document, Draft Text on Sanitary and Phytosanitary Measures. MTN.GNG/NG5/WGSP/7 (20
November 1990), p.1

136) GATT Document, Draft Final Act Embodying the Results of the Uruguay Round of Multilateral Trade
Negotiations (Revision). MTN.TNC/W35/Rev.1 (3 December 1990), pp.163-181.

137) MTN.GNG/NG5/WGSP/7, pp.12-14.

138) GATT Document, Draft Final Act Embodying the Results of the Uruguay Round of Multilateral Trade
Negotiations. MTN.TNC/W/FA (20 December 1991), Article 4, p.L.36.

139) WTO SPS &%X H|1.4Z. Nothing in this Agreement shall affect the rights of Members under the
Agreement on Technical Barriers to Trade with respect to measures not within the scope of this
Agreement.
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198849 123 1989 49| FAF/FAHLINTNC) FHEINA, A8 H A=98 #8 H 24
o] zshe FARA|Ho] TE AR F2G 7|22 o] uw 7] Urlok s, 2%t 2 'ﬁ%xﬂﬂ
Hog FAXETE YU (CAC), FAFTIAREA(OIE), FARERETHKIPPC)S 3719 71

A QUEE e QA fFRHelRReE A 271FE I IA4 ILOl 7= J4gk 220 7|1%5H iLXﬂ
A %37} o]FojAHof st Ao Zolstdi, 9 37h9 7EE ARSIt AAATIZ(Cairns
Group) E3t ¢ 37) 7|93} 22 HHgt FA|st7|we] 4L Q4slolof stk Fogsigict.

Bogyl=Eo EAEFAQ RES AOHlYT HAES .?:0}:0—}%13] WA= EF2R2E TBTH
9] A 2EE 712 I o]Fo] ERY=TRE2 SPS RA|JA a7E = A& ddsked 7P
F2 e Code Ao =R ol HYL, olE HoH 71&<] TBTY o% gAY E=
SPS ZAo] ¥t W] Pk 2ok ZolZtal Bkt 19909 2¢e] E/H=7H2 SPS Code

of thgh EXEE Albsral, 1990d 5€o] =W v o &EH Fe9 gAES AQketA Hrt. o
ZQAE FARE Ee EXE THE £ e FAVEHE SAXETFAAYS(CAC), FAFIAT A
(OIF), SAXEESFHIPPOlT= 3709 718E AR R HAJstaL Urh= FHollA Qu7t A3
sttt 1990W 6¥o] HH Ho2 AAEEo gt JY7t Sok=tl, Aol ¥ 370 7189

EYoA wE B2 A 9 A1 viE 2R ESE, A 9 drE "oy 3459

uebs] SPS @Al TBTEAZ= 2] FAEEY Hoo SARES e 5 U= 3719 713
FAHORE HABHL Q= AL GATT A20(b)FoA &4t A48 2 A& £2oko] E447te A
o] glom o] TASHA He A% olgt A At T 4= S Aolth

v

2) #4714
A3 BRASAE, 19904 589 HgeasiEe
G2 9 B AR FHE A3 220] 1RH HE BTl
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FGIIL, 1900d 720] Lhe 20k AR, A% EL Anel WE 94 % AT TAL, QI
5% EE 489 ol A4L Roshn, o FBILAL AXXB)EI oFe] Hehe
k3 WISl 19904 108 “HAEE, A7 y a
2 e T AEAE Ee A7 Bosk, o] 2% 9 A20=(b)2] ¥ 4l Zasial AH
o3 ohA) B S 19909 109 ZQke] Sl 1% HARE, A T AT Pk
(conform to) 914 % AHESI) EXE A2 B o 2H) BEOIA, ATk, FAZ EX A2
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L o7 FHHEN = 2EOZ HiFo] WTO SPS 84 Al3.229F A9 GARRE FHIE 24 "t

A #Z Bsto] 2P 20| S| AlZRE A2 SPSEACN et =ojofl Aol A9, SPSE
B GATT AR0ZRE 7I1Z2= sto] 54T FgAolH, SPSEAC] GAdFAHLE 5457] o|HRE 1h=,
400 digt =ol= &sieltt. SPSEAQ] 7% Folo] wHE SAREI7IA] gt A7 A7 =&
o, FAREAFZAADI(CAC), FAFTIAEA(OIE) Fr= ZASEHAH 2R International Zoo-sanitary
Code), FAXEESHKIPPC)Ol HAEES W= AT 7)ozt F40] SA4H s U,
o] 7|3E0] Te FE2 GATT A20(b)Zxol| FotdErhs g7t sttt & 4 A7 ol F
A I =07 AZEE AgE & /T & 5 ok

-
19 Wil TBT 49 490l Tels FAEEo] LIAl0] et =ojof] gloid, ojmst =]

7o) BHE o] FAEZC] B 4 YEAE B Ao %016}1 QSkT, wetAl obx] A

Boks] & % gl FAITo] BE Hzo tste] GATT A20(b)Ze] Raerks 349 aung 3

ofshi ol AeRH HA AT & YL Aok 140

v. 28

Horth SPSEAQ AoAWAT FHFAS AR ¢ RS Ee AESH: E4E /A1 Yo & 5 9
ot FAAEFA LI (CAC), FAFAARTFA(OIE), FAAEETHKIPPC)o] Ao+l 573t
olg|gt 7|FEo] WEE HFE 5o| GATTY #H 4o FAok= ACE A== a3 7} = A
2 SPSEAO] GATT AR0D)ZE 7|22 3t &
gl tigt =ojet dxget wol Slh

Y 9 AL el diste] 7hset HW FollA AvtEREE A1 %o U2 Draft Standards
Code?] A-&7Fs/d & 1 gHAo Eﬂﬁ}oq =9l5]9lt}. Draft Code:s #d FARES WEL, 94 4
AE 229 722 SARES ARSI EHA, A 2 AES 229 X3l 7T - Uk
Holt

TehEo] E07HA % Draft CodeE w0l A&A71= Aol Het =9 ALEUAS. 534=
of ¥t #E2 A= FA(mandatory)?l F57F Bom, /I==9] oA o St
A7) 2ol =AY At ApEstE e aelith ey SAEET TsiA, &o7t B
Hg5taL HAAAE EopojlA FAREST AFA R 7hed ZRIA] HsfA= ool Al7]= Uk
18y 19789 124 5A4LEF9] 3994 Draft Standards Code?} S/d&olx A& 7Fssttt=t
9ot =t

)

R

H

Al

140) TBTRHYOIM FEt HAE 220 M3 SHok= A2 19909 1020 TBTHY 2527t AHEA SESHHAMOIT
(MTN.GNG/NG8/W/83/Add.3/Rev.1, p.5.).
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2 FAAo] thohe AT AAH o2 o] PP n|X|E= 2o tisto] Standards Code”}
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T 1
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7|22 sto] 2HA)7] Utof
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’5‘}04 o=, AALTDE, SRd=7ee 1 989 Hst &2 ] ARSI ATt 53] FRE=7E
< SPS A0 fiste] Code FAC& RIEE Zo] 7P $2 WHoltal Htal, ol #dl 719
TBTEAS WA Ee B Fdofa 24T S AN, EFd=7H2 SPS Codeel H
gt ARPIA ZARE e 1S UET Ue FAVIES SAMEFFAALS(CAC), SATIAA A
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o] 71| EHolA v B AR 9 davt viE SAREE, AW " AR "ol e "o
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Charnovitz, Steve. “Improving the Agreement on Sanitary and Phytosanitary Standard,” in

Trade, Environment, and the Millennium, ed. Gary P. Sampson and W. Bradnee

Chambers, 171-194. Tokyo: United Nations University Press, 1999.

Rigod, Boris. "The Purpose of the WTO Agreement on the Application of Sanitary and

Phytosanitary Measures (SPS)." European Journal of International Law 24:2 (2013):
503-532.

GATT Document, Group 3 on Standards: Report. COM.IND/W/108 (25 June 1973).

, Group 3 on Standards: Report. COM.IND/W/108/Corr.1 (30 October 1973).

Group 3(e)-Sanitary and Phyto-Sanitary Regulations: Note by the

Secretariat. MTN/3E/W/2 (18 February 1974)

Group 3(e)-Points Relating to Programme of Work: Note by the
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, Sanitary and Phyto-Sanitary Regulations Affecting Trade in Agriculture:

Background Note by the Secretariat. MTN.GNG/NG5/W/41 (2 February 1988)
Negotiating Group on AgricultureMINISTERIAL MEETING OF THE

CAIRNS GROUP: Ministerial Statement: Friday 26 February 1988: Bariloche).
MTN.GNG/NG5/W/53 (21 March 1988)
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Group on Sanitary and Phyto-Sanitary Regulations and Barriers(12 October 1988):
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Programme. MTN.GNG/NG5/W/143 (19 December 1989),
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HEE 917 YgozA

FHE2 ™S S2oiM 2 HAREHOICE

AEFURSAIEE AL JHY ¢lo|(driverless) EE M| THUS AASI610, ASRAAZ FH A QX5
SIS HEII0) AIZIISS AX0I0] ALE SXXDIK| Z2S oD Zuole XISHZ MR 4 Tt ASFUKIS
A= (a) =8 Al FHO| HYEHA S7FHEE QIAGH=E lidar 7|8 ESEY FANERIX|7|E, () AI2HE L XSFA}

x

T
£ flgt YHUM 7|8 HEEEE FALERIXTIE, (o) 2lZet F ANIFHMELE gl

=, (o) AKX 3 FHEZ OESSH0| 7hset TXE B 715, (e) RIFQ| K|, =S

= IHY 58 EVIE, () A FEM 2 DHEMS S8t oY HEE 28
Ao 848 12e X2 7=, (h A L TSt QIEHI0|AS Sdff 2XIA| HEE Iffsh= XA ZLEE 7]
=, (i) RMIEH IVN B3liE 2 S8 H07] 7Is, () AL Al HRIHEE et S4EE 3 MMEEE XEot7| flet ADR
715 30| SRXLE MEL00F otz 7[STYUA AASHOICE ORHE, “KSTHRSATIUSY F AAE", TH719 A
A, 64(4), LISHHVIEHE], 2015. 4, 27H.
ZENER TH2&t KSXPHRT|2H 2191 (2017~2021),, 2017.2, 84~90H.
ArEFditsiiet HHEE HEMES I S BHE, DA B, IAEN YEOZ L 2 & UCh 2= BE
oF Fo| 2 HX S YEHOZ XNSFUKSA 018 Al UMEE= JHIEEES(AXIYEILEHEH|, AOHEZZ QI
AO|HEHOLREA|, 2MHSAX|ME, O8EAXCAADHERL S FHAKS| NEFHASA SUERM/ISEH, t2usH
ASAHEHAY FHZH 2 & = UL, TAE YEC=E= F2 ALl & HIMX2(Q 2ol HESMA 23X
=H S8 & & URH, ECE IMHCZE MUEMA| NEAMIXEHHO|Lt Y M4 MU MEZH|, 21T Z|
A0[HE st MAEFHRIF B2|A ME0] thst 21X HHEMEESZ Z2oh) S8 YHARCZE & = UCh
2018 12 15 MO|HAERIA M2H = A QIHUY|YQ! HIO|F2 2X| IRFHMARHCO0) & MHeFdn=z
I3 tEe “NEFHAIL AR M20| 2Eotks 271’2 MYX| BELE 2479 SEIF AX|L N “2i= AEFAt
7|0 CHSt ZAMO| =OFE 4 QUCP LI UEHCE 2X| COOs I MF O]= 2FAHO|AHANAN S MA £/ HXA(CES)
Ol Z4dolf 0| 22 PHE ZOIWCL 2= HEIL =9 NETHRIF 7|0 et MUYAHE =Y = UACk= A 19 &
THOICt. O] DiMl= EZI {NIIL HHMOZE FVI0ME O|RE &1 U AF sHE 07 7Y 23’2t OHRC
‘KEFE-AlL-OOoY J& 'RII8t - 05, A Y o =2 =0t
http://plus.hankyung.com/apps/newsinside.view?aid=2018011509281&category=&sns=y ME7|A FX, (2S5
£ 2019.03.24.)
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XEFXtSxt Ao S0 M2 SAFHY WY
- 0|2 XNETHUASAFHONSELF DRIVE Act) AO|H{EQOH 79| TBT A4S &A0=2-

At 20179 9 w93 stoA AEE A&FFASAEKSELF DRIVE Act)o)of] Ato]sEt 3
d 78 E AfolHERE HAT 7]&o] w|gRt AEFPAEAL | tigt vl W =9 FAE A5
=81

ojstoll Al e AEFFAEAY] AMEFE s| AWEY, vle A&FHPAEAHKSELF DRIVE
Act)9] Alo|HERHFES] 8ol AfEL BT FAS Adfcts 71&FIFHE(TBT)Ol Hg=EA
oliE HES|EA

0o
[

I. #8579 A&FPASA VAT

S5YE FABIAIE AAZQ] BAF ARARE EA5HL e AeA A ARsA =oltt. AlAIA QL &
&2 A2AR] Mercedes-Benz, BMW, Audi 52 $42& A2FPAEAL 7e/da Ald5Fd<
B3t AFE A& 3 ) Y AT EHBMVIE: Federal Ministry of Transport and
Digital Infrastructure)x= 201549 9% 16¥ Arsskel AYEE 4E& 93t A2ZK(Strategy for
Automated and Connected Driving) R1AE WHFET], o] B wE2H AEFYPA A &
A 7|9HAIA, A G4l AtolH HoE, FJHKED 5 57) Hopo] A RAANGES AlAsH A&
YA 71T HEo] A&HE X5k 9o =gstar QUck8)

FUYR= AeTPAEAY] it 2 29 585l7] 5 A=A 7|29 E2 e 185t
Ak 2 ¥ 20179 1€ =9 93] AlEE o] 5¢ 2T SHUEUL 68 214 FE Tdaso] Ay
I UAtE9) R HAL 4 o] /i SAE J3016 A EAE EEONA level 3 214 s

6) 2 ©o] MAIHAS “Safely Ensuring Lives Future Deployment and Research In Vehicle Evolution Act or the
SELF DRIVE Act’2 =&ICt Section 10IM 85|10 ULt  https://www.congress.gov/bill/115th-congress/house
-bill/3388/text 5H& 'SELF DRIVE ACT' &i& (2ZHZ 2019.03.18.)

7) 198042t 19900 Mercedes—Benze 7t&, M, £ & £ e U4 gl AIFS Aeotl UKACH I XA
2 WEAS F0|1 0t QI At Q10| 2SS oL ESH Mercedes—Benze At 7|=2 1995410 210 FH
S| 1,678kmE A2Fd((RFe AeFdigilts et H0|H, 07|z 2158 (driverless vehicles)0| MgiotCt
1 Zholl gSFen, 20169 A5 XNSFAXNSAIL IWUS 3610 YR AT HEStD ULt
https://www.autoevolution.com/news/a—short-history-of-mercedes—benz-autonomous—driving-technology—6
8148.htm| (Z|& H2AUAl: 2019.03.18.)

8) 57l 2OF M2 O (V|HAIE) A1 7+ 2|30 RpFdE 7|HUAIE 7F HAIZE HEE Jtso ot EERS 18s ZHIY
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Re| XK1 HI0[H2 ~Fot XM2(ol| CHaf Oj2| Y2, SOUE 718t & AHZEHOF &
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10) Eight Act amending the Road Traffic Act, Article 1 section 1a.

11) Ejght Act amending the Road Traffic Act, Article 1 section 1b.

12) Ejght Act amending the Road Traffic Act, Part Vla. In-vehicle data processing, section 63a.

13) World Economic Forum, “German has developed a set of ethical guidelines for self-driving cars,” Aug 31,
2017.

14) SUALWEOITE M5t ‘KtEst I AUEE XSAt 22 S| oA LHESH 0] 710|=2012 2071 =02 F45|0f
O, YH3l= Hst, HE, AIS| Wst, 7|= HWot, AHA BES, ASAAIR, ATEQ0 7H 20F M2V & W 52
2 =0 Tt Federal Ministry of Transport and Digital Infrastructure, £thics Commission Automated and
Connected Driving, REPORT JUNE 2017.

15) 72 X225 Waymo= 200932E Al 27| AXSI 2018H 1082 7IEC=2 X 2712(7t 1,0002 Of
2(f 1,6002tkm)S Eoist=0l, 20113 80| +ZZER TS0 AZ0| 2ASIE 712 XASFHRIC| AL &

MSHHA 0[0f Ciet HA 29 BMO0| H7|= AL
https://www.telegraph.co.uk/technology/2018/10/10/googles—self-driving-cars—become-less—polite-make—
trips—faster/ (ZZ 2H2YUAl: 2019.03.18.)

16) 0= L} 30743(2974 & + Washington D.C)= CiS1t 2Lt Alabama, Arkansas, California, Colorado, Connecticut,
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Ao 2= 2t 20169 9¥ 129 AWM= ZwEFd=ithe National Highway and Transportation
Safety Administration: NHTSA)2 ‘AW A5k 5F 4@ (Federal Automated Vehicles Policy)' &
LHF=T, ol HAAYE 2= F8(ule) oy, AR A4, N, Al 2 AA|FFo
U0l b SHE 2Rt 7AA Ediel BR ARE olEo] W] fI3F £33 AX(guidelines)®] HT
< 3h17) olEs] 99 1299 NHTSAE ol #8E HulolEste] Ard3 7lol=gkl(Voluntary
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AE AeFPAF 290 digh M2 A% AHAFHAIAH 2.0 @ S 93t - (Automated
Driving Systems (ADS) : A Vision for Safety 2.0)2 W®311,18) 23] 10¥ 4¥ol= A&FHIA
B4k 3.0 : 249 ugPE A3t FH]|(Automated Vehicles 3.0 : Preparing for the Future of
Transportation)!9E HHsh= 5 A= A&FPAsA 71a7/d 835 93 5884 =895

A&dow dew ot

olelt ukAY9] wejo] A&Eo], 20179 9o AR Yo RE Ao SIUA AEEPAE
AKSelf Drive ACT)O] §HS0lA Ekelo] @A) A¢lo] A% Folw, 20 108ol 49 Aiatsta
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© AFWAEA A2 8] 1 AAoNA AeEHAEA Bl Aol ois) AuAEA AL

Florida, Georgia, lllinois, Indiana, Kentucky, Louisiana, Maine, Michigan, Mississippi, Nebraska, New York,
Nevada, North Carolina, North Dakota, Oregon, Pennsylvania, South Carolina, Tennessee, Texas, Utah,
Virginia, Vermont, Washington, Wisconsin —and Washington D.C.
http://www.ncsl.org/research/transportation/autonomous-vehicles-self-driving-vehicles—enacted-legislation
.aspx#tenacted (FE HW2UAl: 2019.03.18.)

17) 82, 0129 ZAET|E SOHHNO| 2et HWHE AT - EE20 ASTYRIE SHE", XYHNAT 16-16-G
-2, =AML, 2016.9, 67%.

18) XtMISH LIRS https://www.transportation.gov/av/2.0 X, (ZE H2UAl: 2019.03.18).

19) XtMlgt LIBE https://www.transportation.gov/av/3 &=E. (Z1E WEAAl: 2019.03.18).

20) 2 Ho| MAIHEIL “Safely Ensuring Lives Future Deployment and Research In Vehicle Evolution Act or the
SELF DRIVE Act’2 =ZCHT Section 101 9H5|2 QlCt,

21) https://www.congress.gov/bill/115th-congress/house—bill/3388/all-info ot 'SELF DRIVE ACT $iZ,
https://www.congress.gov/bill/115th—congress/senate-bill/1885/all-info?r=1 &%® ‘AV START ACT' &gt &=
(213 Y2YAL: 2019.03.18).

22) 20180 WSt O|= L X2FAISAE ALK (22 J|AH LHE H2))

LA} ALIAY
2018. 1 |« HiS2t BH S HAYE AYEN F=
2018. 3 |+ PH ASFAANSA AHHIA T 4000 2R X0 AFY
2018. 3 |+ EHiset SUV 22 X ABFAZE 2 & YW S £ = 284 MY
¢ Hzet 22 S MsS GRS 7] SO AUEH FHoM =
- BitH XRHOIM T2 NSAPH SEE Lol Soti|l SiE Bl AEFd S2 712 A0|= 0|l 5=
2018.5 12 Heet 28 S &2 0|2 & AX0| B 2TA AY
- HE2 22 S REMYUS o2 FAFT FXoh U At S5
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(Next Generation Vehicle)” o2tz AlHC & dlit @ HAR| Y-S t&E S A7TH A9 EHH
=t} 25)

ol d= FRe AdEFS & + Sl= ot FAES AERN 89 201549 78 AEFTFAEAL
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ol% A+ Algel Wt = Trinity HASA= 2016400 AldE AeF¥As*HAutomated
Vehicle : AV) ¥ 2 29 AVl 38T = Q= B3 AEZ /Ndsilth. 9= EdA= AV 2
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23) MOIRHA M4=AHU(the League of American Bicyclist)2 0|=2| LHEMQI XAESFSAISAHAV START Act) 2t
HHiSk= =A|0|CH
https://www.bikeleague.org/content/why-league—opposed-av-start-act (% WA A]: 2019.03.18.)

24) Department for Transport, 7he Pathway to Driverless Cars: A Code of Practice for testing, July 2015.

25) Budget 2017 5% M4&E2 Next generation vehicles 2t= XIS 510l ‘zero emission’ 242 SHZ M7|Xt 20}
01| oSt XX AFEtS & em T2 OiR0 QU M7t 202137 QUZEEER human operator)?t @ls &AL

ZFASAKFully Connected and Autonomous Vehicles)?] YUBI=ZO0|ANQ 2IKsS 98t HEANEX £

(framevvork)° OfEsHICE W82 S M =M 2|1 Ak UK Autome Budget 2017. 5.4 Next
generation vehicles.
https://www.gov.uk/government/publications/autumn-budget-2017-documents/autumn-budget-2017 (£&
BIZQAl: 2019.03.18.)

26) Department for Transport, 7he Pathway to Driverless Cars: A Code of Practice for testing, July 2015.

27) fiE, "g=e ZAEY|E SHEAO0 St HuHY A - E20 AEFHIE SHOZ", XGHMAT 16-16-G
-4, StHHHTE, 2016.9, 80%.
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otal, 29229 HEQ “Vehicle Technology and Aviation Bill'& 29]3]of| Ao}t 29 §HOF AJA}
TF A B9 937t patEREA B2 OHQR2 H7]E|RlY, ©]% “Automated and Electric
Vehicles Bill" olgt o]§2& 2017 d 10 ¥ 18 dofl oAl A= A&H 232 “Vehicle
Technology and Aviation Bill’e] AAIE A7 5L5Ith30 “Automated and Electric Vehicles
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29) 0171, “@=22 X2FdXsAt BEMTe FUEu AME", KIRI 2IZE, E8ATH, 2017.03.20, 19%.

30) Automated and Electric Vehicles Bill 2 2016 F= 0{2k9] HMNA "3 25 #2HModern Transport Bill)'2
AREQICEH O BRI XIE2FAIE, T4 2F & FMO| Uigt XS}, FOS7| 71871, AEFHRH AM8S
A|@5H7| gt MESH HYME 2 1 UACE. 2Lt 20179 = 2F HIY 740| B0 Hote| egyt 2 20| &
HOHK|HA, RFM L QFH| 2 FHES Hotn, 2017¢ 28 222 HE= "X 7l 2 2 #HOKVehicle
Technology and Aviation Bill)"g ZHICH 2 B0 CHaH ot MAPE XEE|D UU=C, 20174 48 18Y EMO|
XHFL 68 3Y 257} oibt=|HAl 2 B2 SMERUCH T F 2017 H 6 & 0g SHNM JEE "g=0| 7| &
SAE Zalet M2 M 20| MAXR! ZIHE HE = UEE HYoe As ¥ M| RSkt BHet'g UHAMCE 0]
#Hote “Automated and Electric Vehicles Bill" 0|2t 0|222 2017 Y 10 € 18 0f| HMI2tZ|ACt. Louise Butcher,
Tim Edmonds, Automated and FElectric Vehicles Bill 2077-19, BRIEFING PAPER Number CBP 8118,
HOUSE OF COMMONS LIBRARY, 28 November 2017, p. 4.

31) https://services.parliament.uk/Bills/2017-19/automatedandelectricvehicles/stages.html.

(£1Z 2H22Al: 2019.03.18).

32) http://www.legislation.gov.uk/ukpga/2018/18/enacted (ZE HEUAl: 2019.03.18).

33) & A2F8 NSAH WSAD L Al ZEEH0| A Us B2, HESIME Sof RURCE ALKt DfshA
M7t O|R0IX|LL, &2 2TAIQ| AR, YL, XFe| e 6 52 HHotH EdArt 2Tk E A S
At RIEERIZAL| HASEA EIC

34) BARMES, “=0AS 402 HH
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35) B3Y-IEQ, "MULO| XEF3xt 7| Wa, KEIT PD Issue Report, DECEMBER 2014 VOL 14-12,
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36) 0157] @, A2 JHOIEE A X AALAN 2ot 377, JHRIGEES S|, 2017.12, 145,
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gt AxAA ] TP Tt A AtolHERF FHES Wol=tl, thadt 22 AR ZFRE A4,
5191 2 AR HAIAL} etejHl A Ao BE 52 AT AlolH 34 Ee Fot QYo =REY
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38) H.R.3388 - SELF DRIVE Act. SEC. 5. Cybersecurity of automated driving systems.
“(a) Cybersecurity plan.—A manufacturer may not sell, offer for sale, introduce or deliver for introduction
into commerce, or import into the United States, any highly automated vehicle, vehicle that performs
partial driving automation, or automated driving system unless such manufacturer has developed a
cybersecurity plan that includes the following: (1) A written cybersecurity policy with respect to the
practices of the manufacturer for detecting and responding to cyber attacks, unauthorized intrusions, and
false and spurious messages or vehicle control commands. This policy shall include—
(A) a process for identifying, assessing, and mitigating reasonably foreseeable vulnerabilities from cyber
attacks or unauthorized intrusions, including false and spurious messages and malicious vehicle control
commands; and
(B) a process for taking preventive and corrective action to mitigate against vulnerabilities in a highly
automated vehicle or a vehicle that performs partial driving automation, including incident response plans,
intrusion detection and prevention systems that safeguard key controls, systems, and procedures through
testing or monitoring, and updates to such process based on changed circumstances.
(2) The identification of an officer or other individual of the manufacturer as the point of contact with
responsibility for the management of cybersecurity.
(3) A process for limiting access to automated driving systems.
(4) A process for employee training and supervision for implementation and maintenance of the policies
and procedures required by this section, including controls on employee access to automated driving
systems. (& &b
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41) S|S0 TE FH(TBT) H2.9%.

82



XEFXtSxt Ao S0 M2 SAFHY WY
- 0|2 XNETHUASAFHONSELF DRIVE Act) AO|H{EQOH 79| TBT A4S &A0=2-

ol2fgt 7|&+t 4ol Tt Jejol gt 7I& A= A EC-Asbestos AFHOIA FA|F 02 =0J=]%]
th & 71E4Y 84 355] HsiAe A, sith 2271 Al 7hsE Aoy gl A8
ofof sh=t] 123k AFoly AEto]l 2A 0 HAIE 8+ fitk F WA, s 2A= AEe B4
T ¥ 3 9 PSS 5k Aolojof shedl, dEe B4 ARl WAE 2™
(instinct) ZolAY AHE AY 5= o™ £ EAdo] RtEA] WA= oo} qtth= 43 4] #at of
Uzt E49] B4l EAsiA= ¢ "Hrks Ao E AE = & Utk 8oF, g &
EA] A o]ofof girt.43)

oL

.1l

olof @ZH SELF DRIVE Act AlPIHERMFAEL AXAYA AeFP At 452 U=
oA FAZE, 53t AEjHolL, JAEHU7|HS &

+ TR B HRE ST 2 Ato|wFFo] FES] AT & Qich
ATS AASH] s 7 Aol o5k A 7 9 QF T3 A|AH] gt AfolHEA
T Q= 348 2 AL Hitt 2= A ol2Rt @A ol¥sHA| ¥ Aol vl Ui
E9HE AL W8OoE 41 9l Aotk ol TBTEA F&A 194 g5t Sl &9
T T 3 2 Aol 8] o 1 &5t A" AR B 4 Ak @

A

(o]
k
)
c
o
N
(i
o
il
o
N
N
rN
2
)
o
)

)

o 18 %
O o ot pu &

4 o

Ir
~
i
A
oX,

)
>
%)
|
=
|

@)
e
o2
>
(R
&
o
of
:?g
£
e
i)
o
B>
N
e
ol
(o
1
19
A
o,
N

&7140o] TBTEA A2.2%9] AR

42) A2 O3 2ot
“‘Document which lays down product characteristics or their related processes and production methods,
including the applicable administrative provisions, with which compliance is mandatory. It may also include
or deal exclusively with terminology, symbols, packaging, marking or labelling requirements as they apply
to a product, process or production method.”

43) @4Y, "WTO Z|2 HEMS Sof A= TBT 889 siM 2 Mg wst 77, "Heh=1, MA7E, d8Ustu o
SIS, 2014.8, 509H.

44) RE7 |0 st FH(TBT) HM2.2x

45) TBT &4 HM2.1& 3 M2.2&et HEHs WHEQ WTO ™A 47492, 0|2 FakEt AZH(US-Clove Cigarettes
- WT/DS406/R, Sep. 02, 2011, WT/DS406/AB/R, April. 4, 2012), 0= x|/ A1 11 (US-Tuna/Dolphin
Il = WT/DS381/R, Sep. 15, 2011, WT/DS381/AB/R, May. 16, 2012), 0|= SFAZN| g HAX| 2fd2] At
(US-COOL - WT/DS384/R, WT/DS386/R, Nov. 18, 2011, WT/DS384/AB/R, WT/DS386/AB/R, Jun. 29,
2012), SEHICHHHMNETIIZX| AHHA(EC-Seal Products — WT/DS400/R & WT/DS401/R, Nov. 25, 2013,
WT/DS400/AB/R & WT/DS400/AB/R, May. 22, 2014) O|Ct.

83



20194 ._E%HP‘HI ats| HTISKiCi3|
IHENE WHS It Ot MY

ALREA] 7o) et gt 80 = A, I 54 24 A AYA A% A, 1T HF
o =2 22 A5l 289 A Hot § FHAIRPARIA] ofFoln. 53], "W ol4fe] FgARMIo] H
gt B fs A, Zletgel FIARMY, EA, Z1etdel Aee HHE400 Zlodske A=, A
A, ] 24T F22 A X B9l DA f9 S Lesior et iRl 4%
4 ol FAARM] oF-E ddskes gd Ve I VlerEe B4 SAA R En 2
7 AdHolr gejF oz olg 7hedt HIEA ] wlurt 27T Holrh IBER 3=l
283t 54 7leqtdol TBT @4 A2z Al2d= futehittal F4stke sled=2 1 7let4el 4
et ZAgES Fl Ao] ofyEeTt Be AT B4E 25HHARE Hot @ AR Ao gl
Aoz o]g7kset HitRA7E EARE dSdlor T Zloltt. gtd, TBT @4 Al2.2x ARtRE ot
Al WA sled=o] 54 7letde Sdtol BAstAL she F2j0] 7RIS Hole Zol $8
S|, 22 HFo] qrgEolof sig FAe] A ofF, FADYE s B/t AHT 5 FHARM]]
ZXRIA] ofi 55 WA 5= Q7] WRolth. WTO da7|4e B4 7I&8s Bl BAl=ol =+
gt F22 ] 8l AT leTtdE AlFgetal A&7t sle=e] F0 FEEA] Al T,
AHAAL I F29F 28§ 5ol ik 718 S0 23 Brisor el Hekt.40)

]_
a9 43 AFEPAH Y = AlE 7REe R g T A
e Ao B2 WYo] AIQRA AT} [TS(K5E EA|AE)7|Ht
= =

o
M

o] 7Pyt Qo] g A
3} e Tk Fe A4

I
Bl e
of
>,
i

So] Al AHIER WA AelE Hophal Qs Aol /159 TR B Be Hes
AE QAR Al AAHS A3 QIEUS oR HT Qe E7EA ey AAdHn LA
o Tt BAL F A2 3 5 AolH g o] sHsdtche AW wHS 23 ek A &
919) FFE} ofd AL oLt LA O e Aolu] FAol AP B, olo] the @t 1k

a3
AAE 24 A e o R ARl S A Adshe iR F71= dEsA 8 Aol

2 YoM AeFPAEA="EE Y MNEA AsAE otdzt, AlaF o o5 ==
ASAEFAT & AEFEAEAL & Hi7E oYzt AeFPA A" 0] Atold FZof HEAAIZL B
B, 3 &7t E2E £ 5 o] AEATL EARE oA AL Yol AAEE WEA
& Zlofnt. ook 22 QI4Z HiHsk vl=Ee ofyz} EU, 4, U, = 5 Al 2% 3 Ae
FYAEA L] Fole Hehee FHOE A= F7IQHHS} Hlo[HETE 3t AfolHEE WHAA
g E AH Aol 2 223 k48 AL 71HE =7} 717EAd ] AfolHE|2o] S5 SHE F-, 7]

46) O3, M&Y|, “TBT HEA ‘SLESH LUX0| A FA0 et 27 WTO SXARIE S40=", 'RoctT, X123
M35, SRR 2016. 6, 131-1320 X,

47) B3 0|2 SAE(D|2AFEAIRSlE]) XISZMRIEAL X5} 7|20| M2H, 0~5 Level2 6E2 725t QUCH 0 Level

&, 1~3 Level2 E2AETY, 4~5 Level2 ATXEFY HAZ H1 QT NSFHXNSKL 20| 2et 8
710|=21012 24T QU= 012, YR, EY, Q2L 25 1-3 Leveld| ol BEAISTHRISAI LUK

A= Mot U0AM oY %H_Wixf & TEX| 0t AZFYEEZ 2HS S ofs &8s AEZFAIAH

AlE, SLEMME)O] 2T HEHOA] REE= 20| OILIZZ2 ALO|HEI2{0] CHSH /30| MINo= MO &

| 3Lt 4+5 Leveld) %xrzﬁoﬂxr AP} 2E 20| AHE ABFHAAHO| TES HHZ KB
2= 0|22 AtO[H{E|2{0| CHE 2F0] &Ko HE Ao= MHELCE

Ao
I'II'

q

Hg b
52 |
&

1l
o

C

ofn > Hu

Il

84



XEFXtSxt Ao S0 M2 SAFHY WY
- 0|2 XNETHUASAFHONSELF DRIVE Act) AO|H{EQOH 79| TBT A4S &A0=2-

S 28R 2" AL Bslo] hipne] dgushs B2 Bk QR EE HYE o)

g
M 4 e O] BAE 98 4 ek ol theo] AEuls) ek ofujs} ok W o ofojA
AgHon w9 Qhuo] R 71 4 S-S Telo] obd olth ARFUAEAE ALYl
71 AAAITAIT] Folz B B, A, A8, S7b AlKjo] SAAEle] mIX ggree] w)
9 Acky & 4 Uk ALFVAFA 2ol o] LA W BYRte] AL BEy, 7t A
o OluIXE 5 Y T TSR AL THd] AIHS SWS YolAs IRl Wy

wehA, SELF DRIVE Act Alo|H{HOMFAAL AfoluHolA|glo] AlZas ‘Zrlotua @A'w ‘ol
Z19] A% B Qb oleks YR BH 0] L FHO Bl

-
3, Aol EONPES Bo) BASIA St BAL Y W TAARA HotEA'S Fof 24
: ; Rk

T 4 vt Avn, AolHHoTEY BAS A A5Y WEALHLS §A5te] AHe
3} AAE RS 4711, Uobrt tht Alols g A Al Uold 4 Gl Flebue] 714
Aol WABkIA S A0 B 4 Stk AlolH QLA Aol HBAAT Y] nAEA] $U At
S 247k o2 9 DA HARAS B BAD 5 G Lol sl SH, A8FPA
Bje] AlolH| o7 40] FAH HE) ofet FAAEY Fork AL Yol T hASHS 3

ASE e & e oA 718 @A SAIH et &

2 hSHPES uHsh] 918 AT Folth 5 ok gk Aold] Bob|&S BAR ARFBAEA
7 B AR HBLE BA BRES 5 UL Folh 2% B 4ol 9L Yk AolHn
QAT Ao o] PEEXE EASH SRR, TOtEAsE WS ghe it FHe] 40

48) Y2 201743 98, I7VIEHZT S YAZRH F=29 TIAAGRIZEMNEEMAMAAMOM KtSAL loT AIARS] F
SHOF A 49| JI0|ES ME T S0t FEES Y S 782 Eot S/wW Y & e, REeH 27, H(0|
B 2o o4, ME 22l S R UERT EoS fIeh MEAI- et HEL=AM, Silis &9 #80ILt &= ZMTE
o2 HYUE Al MH|A SSEQ S= W AAXIZ et XML LoiRE0] LAZRAC. 0 710|=2t2l2 WTO 27t
OIFOIXIX| 242 OIEH ‘B2 7IS7M([OISE STO'=ZM FAHEE FS0| 02430] 2 480t =/VISEEE,
017 297|&XH(TBT)ETA,, 2018.7, 99-100H.

49) O o= AR RHOF ME =9 IFH0IM AMOIHERIA = tHet W/ [RHEHS7I2hel 8X] & S2E IH7[Hezs
BOl 215 S0 =9 2 & US A= HQUCt L0} AZFAAISAL TEtof et =MA BZ0] HEEL OF AO|H
Hot 220 tiet =M BE0| REots VIR SEeE, 2 #82 I 24P =X e Ae= THEn e B
A O|=0= Ol= NEFAASAEUA EO =2 &0 MO|HESA=S 713 H, Ol= TBT g8y e =
Moo Qo O|gC2 RS Altits =20] & & AN SAHCZ IHEZE 0|22 #dS FoVle e A2
2 mHEn

85



ZISHRiC 2|

20199 St HIFRIYEE| M
Olsvet HY

THZMES LHS st

4) IARES] EAAF
TBTEA Al2.4x= 71&7+40] 8753 ¥ A EEC] SASHAY 1 2ol dHet 4%, 3l
= 9E =01, 2244 7154 Ee A4 844 SE4Y 7]*511] Hzol 123t SAEE B
= g | = A<l
Stile olFY TARE Ee BHTES A=Y Vet 7IxEA *}4‘1‘?—& Zi:% AL -
Ve AeIHEQA o] 7|E9] ‘mAEE] EASAY L

wn
es]
—
>y
O
o
<
el
x>
a
w
[0}
(@]
n
=
2
=
W
ot
k=
b

o] ok PeA oj5st BAZL B,

A AT PFEAE dEHOE HFE85Hs AAA B2 EAGHA] geths0 ol AEFPAE
Az @A FE 02N SEHA 7] Wi, AEoE SEEo] ‘A 7} o|FojA A FFoR
A AEEe FEd, Eopd HEo] FPEoJoF skt ol2fgt FAEo] o] FolAA] At7] wiEoltt.
E}DP AEFPASAE At o Hgo] LR, AR /49 At 715ehd EE2E R 9L

“ISO 26262 BZ" H87Fs ois Az & 4 Qirh

ISO 26262& Aol gAj=ls A71ARA A o250 = QIgh AFIAIE Yl ISOCA A
St A AEok] 759t FA|EEO 2 FAH AL Road vehicles-Functional safety ©|t}. o] &
o] =5t HiFZ th3dt & AA, 7]Eo] AV|HAA A ARE ARt FHAGEER] IEC 61508
A ApEokol| 28518 SHYAT [EC 61508 L& AFEofollA] Moz HEEE 7|[5td HF0]
of B At £ope] B4 whgsk=t eAZE Atk =4, At i 717k A dEEI 9
0111 At 259 $7F E A7IAAA A AR ] |7 F7Fekal Qlet. SRR, @AY HAR 7ER

B4t A7 AA oA A”Y] FA/dS ERIok=d| ofEfFo] Ut ol Y, A, dE T
107H€% 2770 AFsAF OEM ¥ HEAQAE 715 dAERR 1SO 262625 s, 20119 11€¥€
[SO sAEZEo R F4] ISt Ay 29 AsAt 7sdAo] gt g7to] IHa7] fjsf
20184 1249 ISO 26262 2nd Edition®] A& tE5D that 1SO 26262+ @Y vt Agtol] 3
ojAl AZ|HAA| A AR QPA/GERIE 3t EEOEA AEFPREAFY] Alo|HEQE HEo] HIt
AFFS ThEI QJA] Yot o]F EFEOZ A=r| ofggo] 9lo] Elth

Oh

heoRE A9 BES EAEIA QA 1 $Ado] Yuker mEo] EAfsheA] AmE et e
o, AR A4 Zpo A Aol EQEe] HFEIE =9 FRl ARGl Qo] T84S Z
Tt ISO/SAE 214347} ¥l= Z17olth. A2FPAREARe] Alo|HEeto] #et tii#2|Ql w4 52
HF07 ul= AEAESES)(SAE-Society of Automotive Engineers)olA] AASE ‘SAE J3016-C
Guidebook for cyber-physical vehicle systems °]2k= 7[o]E8191(2016.1.14.)2 & 4 Ut} ©]

g
&
2
N
3 T

ybersecurity

50) AMEFY BE2 02t XSS H0| SYLS ZE SN 2 XAgsa gl :
HOISHR 0%, 715 01 AlS 871, V2X SATHRI @71, MY 271, A2 U O 971 B2SA Q7
74 I:|| olx ': [:I-OFOI' |_|-|_‘:E?_c> Eo" oH:l-

51) https://ko.vvikipedia.org/vviki/ISO_26262 Q|7 |uin} M (XZZAQ 2019.03.25.)

86



RSZHRIS ACl] S2o) M2 Sy7HE B
- 0|2 XISZHAEAIHOHSELF DRIVE Act) AIO|HESH A0 TBT SRS SAo2-

o=t Yol A AR bsat AlE AA, AS, 75 2 54 FAE Edtote] A[AF0] Ato]H] HQF
AAlsk= d agh A 9 A ARRE £9op| 93 HH0& ghEoiFth o]F 20164 9¥€ol
A B3| HQ1 1SO9t w= 2585 SAE @Y offf Alo|HEQt EE /NS A3t T3S

B0 FAEZ(SO/SAE 21434) 22 THEojA| 1L It}52) AAEA = EEY HF AHS & 5+ ¢
A5t 7o 9t W82 oSo] 7hsdt, oflx EUFo] SAE J301601E& of7]d] AKX
APOIHEQIAH ARgFEo] HiRE ¥igdE Ao= ASHrt.

o lr

¥,

ZFdd, SELF DRIVE Act®] Afo|HERMTFAA Q6= Afo]HHE. A4 o
%—c SAE J3016914 AAISHIL iz AIHEQIR|T} 11 WS o] s}l Q& Z o= weEc) vhof
J¥0HA TBTEA A2.429] sA#E9] 24 Ee B9 Aughs So] AtolHEol gt
EAAZE she Aol & AL glo] BE]Ict53)

r )
)
fok
1o
)
&,
o,
=t
)
7%
Sy

5) AIAH

A 27 AmE g2, SELF DRIVE Act®] Ao|HERMNIA2 TBT F97|&%

GEA|T, £ A 2219 A7 58-S 4% FIe 5H' S 2] ¢
e 3 A7 = AtolHEQFEAIe Wi 9 2 Aokl Sl AAY ®Eo] EAGH] gl

|12 Alo|HEQo] Bet BEA|Ao] A Fof| Qlo TBT €4 94 EFE &9 JuFoz & ox

7F QUA|GE o] ko] AFAAF SELF DRIVE Act AtOlHEQETFAS] Alo|HERIAE ] 71&& AAE A

o2 JqAEI Qo] o] ¥ Hte g thEy|ols Fert 9lo] Eelch

A= Ao|HEMIES AHe 7letHoR Ak, old gt tES FHlske Zlo] HlAE

ot}

A, 3] AgFBAEAE HAl

o] HA7} o]Foi7l Aefo]x, wl=-2 *J%P o ZAke] gy

sht7lof] Rt X]‘EW‘EHZ}EX]’ A HRE AT ok fEuEE Zl oH 10¥ 26 A&

FYPEA} 485 Hjto] g3lof AEd it AEFFASAHAE AT U] HA Wet

ju g

(@]
mlm

o

al

B AL O1F B0 AT BV DS 23 G HE % BLA0D IR Sl WEES
& 57 Qe b G ARFURER HRL ALY

golarle aksly] shu mAEA e
do] AegFRAEANL 7120 B

Age Pedl, 78 AFL A 2

’

B2 Sde e BYAEe] e FAS F2 R gk
TEUS Agotel A2FUATA FEE NPT Az
ol Bt A FAS FHOR AT Uk 1B ALFAREAAS AAYRE T} AolHx

=
=
Z
=

52) https://mwww.sans.org/cyber—security-summit/archives/file/summit-archive—1525889601.pdf (EIEHE 2019.03.27.)

53) 22 GOIX|Lt 28 Z0[2t=s o= &, 2HoF SAE J301629 W1t HEOZ XIME ISO/SAE 2143429 L0 AN
AO|H0| WS B, SELF DRIVE Act AIO|HEQIFEO| ISO/SAE 214342 BXEE W2X| =0t TBT {9iol| Cyst
Mg OF OXli= U0 =olct

87



20194 ..E%HI"HI&Q
THZMES LHS st

o B

AR, AT A4 B2E Zﬂﬂoﬂ H=2or Fosfor 'C'F_PE}. Z]“;%fﬁﬁﬂx‘f%ﬂ% NS

i 5 Pelel, U the 7} o ol
2 Qe AHele), 927 b ARTHATAS B4 e TARECR 4 A9, Selide
U o) ASTUATAN g FARTOR AL 32 71652 2 A2 AT 4 9
A ek oleld BE 245 A8 $ETEL U 182 So S0 eAE 9 T5AT U
ot £217149) 550 7Hse14 ﬁﬂﬂ%, AE% ol ABEOR A48 ol AREBAEY
ALFYA LSRG A o]48) £ $E Y Aol weby Set BEoR ANT 4 e A
LFYAEA 714 WBSH, B HEP A9 FU ALFYAEA A ARG vl gt W
B A2E U4stel Apsier & Aol

Zog, FURUY ALFWAEAEY Ao] AlFs] AT WA Falo] 4LFBAEAHIe]
AR FU8|, £ S ALFBAFAY] AT HEIE FUAYIIA SHe BAoR oty
olth. FAE ALFYAEA ALIE 9ok WH 249l Aolucl BelE FHL A g
Folth. Lefuteloll ojFoR SEshe AU ofe), AFoRNE ARFYNEAE $UY
9., olof That W7t Glolok shedl, olF TR Y ARFWAEAEIC] K chule} o
ALFAAEA 220 Qo FaT b 7her] Shtel Aolwucl] T AL BA e AL
23ole} gzt

S oﬁ. oZL pou)

V. 2&

2019 44¥ 5¢ AIA 222 5GOAIH o554 9 A8t f-euztol Al AR 55 5GA]
dz2 HolsdA 79 &3 =7HA miAle dd2 AW 2 A= oldEn. ¢-29 oJAet
FHlol 5GE 71N R Sk IoT, AeFPAEAE, 2AFHAFS7I(EE)SE 22 Al 717150°] -2
FHo] HHsl =il d4Je} d Aolnt. 53] AeFPAEA e AT ¢ D4 SolA] Eokselal I
ABIAL Sl &Y AR de HAE Zol7lel I vaEe HS 24 Wk Aol

54) 5G2| o|0j= 5HM O|SSAIMHE LIE H—H‘_ O AM At MOE 0|3S4e] SYE 4HEMH 162 SHEUS 7Is
AlHEZ 1983 XS 482t HRAC 2GE 34U AP B&Ikset A2 19973 =9 HACH 3GE Qéﬁ‘—f E|
(QUE{SI ZAH)0| 7hsBH A2 20072 £ EIICH 4GE= CIO|EQF SHAS| FM&0| 7ks6t AlUHZ 201149 £ &
5GE 7Hasd ¢ 7*0 A Zekd ME0| 7kt 5Ge| M| Z7HK| ey EFo=z R11% mXAR|HA, _’Eﬁ’é%
RACH AGOI| HI3l 20812| WEE FEO0| 7tsotH, ZMXIHACZ Qlel 20N AFEFHAISKIL | el O Sk 3
A2E k5o & # U= A= YA UCh

55) https://news.v.daum.net/v/20190329150708806?f=0 FAJ|At EE(ZIZHE 2019.3.29.)

or
10 1o

2 S
ful

rio UM
INIE )

88



XEFXtSxt Ao S0 M2 SAFHY WY
- 0|2 XNETHUASAFHONSELF DRIVE Act) AO|H{EQOH 79| TBT A4S &A0=2-

Ao TG 2SS Y AEePt ofFoiAor & Aoltt. AeFqAsA]
& ApAO it A efoll AeFARs AT 2L e A 54 &, 568k
+PHrE oA AtolmEete] it 7]e2] Wt HAA| = Aw7 A5 2

A& A7l dd7led AelHE e 9 HAARY A2 =7 T 79
YIollA Sast AHAGer Fd Aolil, 53] Ae|HESt 7le2 1kl HHd V&

WAHIPOA FI7leFHo R 75T TFsAo] & F2olth

A7

L AEe] B9 B0 AEoe YUt B4 942 A% BAT 22 o /sl 2
A WY F AES e HES MR ABEYAEA Auol] B HE Ao AFHoz B
ofste] BES Mwaty, WAAEA Yol 53 92 A Fule] A HAe 271w, F7t o
S Slof BL AoHuo|e5Ee B Yol 7T 4 glolok & ol

7Y ALFYAEA AAS T DAY 4B DAL AoluEely|&e| $EI ABE
29140l @ Zolek. vlghe] Seiutet AZA} BE FHAL Ay FS ASFYAEAL A AAS
ol 252 BT A

89



20199 St HIFRIEEE| MTISHKIC 2|
THEMES LHS st Ol MY

2
1—_1
4
o

1. ZUES

=715, 2017 #9718 8H(TBTEILA,, 2018.7.

FELER, 22} A7 ZEAE(RN(2017~2021),, 2017.2.

TARARS, “FUAS 47+ AES 93 vt TS5 AYRD’, BEAE, 2014.3.19.

HHE, “g=9] RAEV|E FHHA ] T3t HIHA A - EEL AEFPAE FHET, A9
AAT 16-16-G-4, T=HAATY, 2016.9.

EEY- 230, ARl AgFgx} 7|/t Wey, KEIT PD Issue Report, DECEMBER 2014
VOL 14-12, 3497187t

QMY “WTO T HHEAS 53] 9= TBT 49 14 9 ZHgof| A3t A", Midt=,
A477], EHstn HetdTY, 2014.8.

Q% W= XAET|E FAHMA BI HwHA AT - EEY AEFHPLE FHOE", AW
AATF 16-16-3-2, FHAIAFY, 2016.9.

o718, “F=] AEFPAEA BAA =] Fo U8t AAR, KIRI BEE, AT, 2017.03.20.

old%, A7], “TBT @44 EZAgt 7oA A 740l tiet A7 WI0 ZARRIE SH2=",
FRAATE, A1249 A3E, dHFIATY, 2016. 6.

oA, “AEFPATANEET L A", T2719] AlA, 64(4), HeHA718rs], 2015. 4

o]57] 9, A& /MAGE HSAA D FAMFAC] Bt A, JHJIHEE T LU, 2017.12.

http://likms.assembly.go.kr/bill/billDetail.do?billld=PRC_J1M8Y1QOW2C6U1D1K3V7Q1F2G9Y5G0
https://ko.wikipedia.org/wiki/ISO_26262
https://news.v.daum.net/v/201903291507088067f=0

90



XEFXtSxt Ao S0 M2 SAFHY WY
- 0|2 XNETHUASAFHONSELF DRIVE Act) AO|H{EQOH 79| TBT A4S &A0=2-

2. si2lEs
Department for Transport, 7he Pathway to Driverless Cars. A Code of Practice for testing,
July 2015.

Federal Ministry of Transport and Digital Infrastructure, ZEthics Commission Automated

and Connected Driving, REPORT JUNE 2017.

Louise Butcher, Tim Edmonds, Automated and Electric Vehicles Bill 2017-19, BRIEFING
PAPER Number CBP 8118, HOUSE OF COMMONS LIBRARY, 28 November 2017.

UK Autome Budget 2017. 5.4 Next generation vehicles.

World Economic Forum, “German has developed a set of ethical guidelines for self-driving

cars,” Aug 31, 2017.

http://plus.hankyung.com/apps/newsinside.view?aid=2018011509281&category=&sns=y
https://www.congress.gov/bill/115th-congress/house-bill/3388/text

https://www.autoevolution.com/news/a-short-history-of-mercedes-benz-autonomous-drivi

ng —technology-68148.html

https://www.bmvi.de/SharedDocs/EN/PressRelease/2015/092-dobrindt-strategie-automatisi

ertes- vernetztes-fahren.html?nn=12830

https://www.telegraph.co.uk/technology/2018/10/10/googles-self-driving-cars-become-less

-polite-make-trips-faster/

http://www.ncsl.org/research/transportation/autonomous-vehicles-self-driving-vehicles-en

acted-legislation.aspx#enacted
https://www.transportation.gov/av/2.0
https://www.transportation.gov/av/3
https://www.congress.gov/bill/115th-congress/house-bill/3388/all-info
https://www.congress.gov/bill/115th-congress/senate-bill/1885/all-info?r=1

https://www.gov.uk/government/publications/autumn-budget-2017-documents/autumn-bu

dget-2017
https://services.parliament.uk/Bills/2017-19/automatedandelectricvehicles/stages. html.
http://www.legislation.gov.uk/ukpga/2018/18/enacted

https://www.sans.org/cyber-security-summit/archives/file/summit-archive-1525889601.pdf

o1







<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




