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The Concept of Standards in the WTO TBT Agreement :
The Issue of Standards/Technical Regulations
Distinction and the Meaning of “Voluntary Compliance”

Minjung Kim
Asia Center, Seoul National University

The Issue of Standards/Technical Regulations Distinction

% Nature of the Issue
» Ambiguity of the concept ‘standard’ in the TBTA
= Important regulatory consequence of the TBT regime

» Recent interpretation and remaining ambiguity and
discrepancies




Un-standardized Concept of Standards

% Standards in various contexts
General meanings
Meanings in economics

% Concepts of ‘standard’ in the GATT/WTO Agreements
Service standards in the GATS
Government procurement standards in the GPA
Sanitary and phytosanitary standards in the SPSA

‘Standards’ Treatment in the WTO TBT Agreement (1)

% Legal Elements of the ‘Standards’ Concept
> The meaning of “product characteristics”
> The issue of PPM ‘standard’
> The meaning of “for common and frequent use”
> The meaning of “approval by a recognized body”

> The meaning of “voluntary compliance”




‘Standards’ Treatment in the WTO TBT Agreement (2)

% Disciplines for ‘Standards’ in the WTO TBT Agreement
> Regulatory Framework for ‘Standards’ Disciplines
> Common disciplines for ‘'standard’ & ‘technical regulation’

> Different disciplines for ‘standard” & ‘technical regulation’
= Non-explicit requirement of "legitimate objectives” for standards
= Requirement of international standardization participation
= Requirement of harmonization and national consensus
= Requirement of publication and notification
= Negative approach for STDs vs. positive approach for TRs

Conceptual Development of ‘Standards’

% ’‘Standards’ after the Kennedy Round
Efforts to identify the problems of standards
1973 Proposed Draft Code

% ‘Standards’ during the Tokyo Round
Coverage to cover labelling, packaging, marking, agricultural standards, SPS measures, etc.
Terminology and definition of standards
Rule developments

« ‘Standards’ in the Standards Code

Terminology and Definitions
Regulatory framework and scope of standards
Common and different disciplines for STDs and TRs

% ‘Standards’ during the Uruguay Round
Issues of major legal requirements
An issue of inserting a Code of Good Practice
6




CH Il. | Regulatory Framework of the WTO TBTA

Figure 00. The basic framework of the WTO TBT Agreement

Technical regulation Standards
Central government bodies Article 2
Local government bodies Article 3 Article 4 "'i;‘;"nged

Non-government bodies

1

Ambiguous concept of “mandatory/voluntary compliance”

CH 1l Before the Tokyo Round — the 1973 Draft

Figure 00. A regulatory framework of the 1973 Draft Code of Conduct Preventing TBTs

Mandatory standards Voluntary standards
“...a standard with which it
is obligatory to comply by
virtue of an action by an *.a standard with which there
authority endowed with the is no legal obligation to
necessary legal power. The comply.”
term includes the associated
administrative provisions”
National standards
Central ) body
Regulatory | government |,  Article2 *...a nationally
bodies bodics ...shall ensure that... recognized standards
“...any central or body which is, or is
local government eligible to become, a
body or any other ‘member of non-
body which has Local Article 3 governmental
legal power to government international standards
enforce a bodies “_..shall use all reasonable . odies™ Voluntary standards
mandatory means within their power to | Article 4 J
Non- “...shall use all reasonable Non gb‘::‘eire's'me"t organization which
government means within their power to prepared voluntary
bodics ensure...” standards for public use.
Some of these are national
standards bodies...”




CHIll} Tokyo Round Negotiation

1967

1979.

Conclusion of Conclusion of

| Early/Phase Middle Phase End Phase
| Preparation Phase (1974-1977) (1977-1978) (1978-1979)
i (1967-1973) 1 1 ©
T T T
ubject Matters:
1973 agka in,
TNC and Proposed lall))ell' 81ng, Remainin Revisions to the
1N, e 11 .
Work Draft Code markin s Definitions of the Issues: s Dispute
program, for & Draft Code (1975~): : Settlement
. - SPS matters, Lo - Imbalance P
Inventory Preventing Applicability of and mechanism in
. health and . . between CPs
and Technical sanitary issues harmonization with the Development order to resolve
examination Barriers to Ty Issu ECE/ISO definitions . P the imbalance
- Applicability issues .
Trade ) issue
on Agricultural
product:
\/ 9
CH IIl.} During the Tokyo Round - the 1978 Draft
Figure 00. A regulatory framework of the 1978 Draft Code of Conduct Preventing TBTs
Technical regulations Standards
“A technical speci “ A technical specifi
including the applicable approved by a recognized
administrative provisions, | body for repeated and
with which compliance is | continuous application,
mandatory.” Wit which compliance 1s
not made mandatory.”
Central Central
government Article 2 government
Regulatory bodies bodies bodies
“ A governmental or non-
governmental body which
has legal power o Local Local Standardizing body
enforce a technical Article 3
regulation. This may or | €OVErnment Sl government “A governmental or non-
‘may not be the same body bodies bodies governmental body, one of
which prepared or whose recognized activities
adopted the technical s in the field of
regulation.” Non- Non-government standardization.”
government bodies.
Regulatory
bodies Article 4

f

Some indications for a “legal” element 10




CHIII.

Uruguay Round Negotiation

1980.1.1. 1986. 9. 22. 1994.
Standards Code Uruguay Conclusion of
came into effect Declaration Brussel Draft Dunkel Draft Uruguay Round
T T (Dec.1990)  (Dec. 1991) f
| I Draft TBTA I
| I (July 1990) Draft TBTA| |
| | emmTTTTTIITTIITR - (Oct. 1990) A R |
: I - Brussels Period ~% ~o.d -=7" lPost-Brussels Period™ ~ l _
1 / ’ v T >
July 1990 Draft’s October 1990 Draft’s Dunkel Draft’s main issues :
Amendment proposals in main issues : main issues :
three items (1987): « Unnecessary obstacles to
¢ Testing and * Compliance o international trade
* Items for improvement ifspection local government [N\.* Compliance of local
* Items for clarification Compliance of local bodies government bodies
* Items for expansion government bodies « Dispute settlement « \Dispute settlement procedures
¢ Process and procedure * Code of Good Practice
production method * SPS measures * BPS measures
Code of Good * Code of Good
ractice Practice /

11

CH I1I.

The Code of Good Practice during the UR

Figure 00. Initial proposal for Code of Good Practice

Figure 00. An illustration of proposed revisions to the TBT Agreement

Technical

. Standards
regulation
Central Article 2
entral
government Preparation, adoption and application of
bodies technical regulations and standards by central
government bodies
Aticle 3
Local
government Preparation, adoption and application of
bodies technical regulations and standards by local
‘government bodies
Non- Article 4
government
bodies Preparation, adoption and application of
technical regulations and standards by non-
overnment bodies

Technical
regulation

Standards

Artiy

le2

Central —
government Preparation, adoptidn and application of
bodies | technical regulations s standasds by central
governmént bodies
ArtiFle 3
}jml Preparation, adoptidn and application of
povernment | ihyical regulations o standesds by local | —  Codeof Good
bodies ‘covernment bodies ahd non-governmental Practice for Non-
bodies Governmental
Standardizing Bodies
Artitle 4
3 Code of Good Practicc] Non-
for Non-Governmenta| ~ government | Preparation, adoptin and application of
Standardizing Bodies bodies gnd standards by non-
‘overnmént bodies
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Revisiting the concept of “mandatory”
- Implications from the conceptual developments

+ Definitions, Regulatory scope and the Distinction

Definitions Regulatory framework distinction
1973 Draft - "... legal obligation to - TR by CGB, LGB, RGB -Clear indication of "legal”
Code comply” - STD by voluntary mandatory
- “...an authority endowed with | standard body (NGB) -Meaningful, clear
the necessary legal power” distinction
Standards -"... also... mandatory not by | -TR &STD by CGB -Less clear "legal”
Code separate regulation but by -TR &STD by LGB mandatory
virtue of a general law..." -TR &STD by NGB - Less meaningful
- "...a ngb which has legal distinction
power to enforce a TR..."
WTO TBTA - NGB includes “ ... a ngb -TR by CGB, LGB, NGB -No indication of “legal”

which has legal power to
enforce a TR..."

-STD by CGB, LGB, NGB

mandatory
-Significant but
ambiguous distinction

Legal Characterization of ‘Standards’ (1)

« Determination of a ‘standard’ in the Context of Article 2.4

> The Context of determining ‘standard’ in an Analysis to

determine "relevant international standards”

> Two approaches in determining the concept ‘standard’

= Separate analyses of ‘'standards’ and ‘international’
= Analysis of ‘international standards’

14




Legal Characterization of ‘Standards’ (2)

% Determination of “mandatory compliance” in US-Tuna II
» Interpretations of the disputants, the Panel and the AB

% Approaches to interpret the concept “mandatory”
> An approach based on market-entry condition

> An approach based on de jure and de facto mandatory criteria

> An approach based on exclusivity criterion

15

Revisiting “voluntary compliance”
- General applicability of the criteria for “mandatory compliance”

Table 00. Analytical criteria for mandatoriness and non-mandatoriness
Analytical criteria Mandatoriness Non-mandatoriness
Criterion 1. Voluntary standards are “not” en
N Mandatory TRs are enacted by law. v
Whether it was enacted by law acted by law. (X)
Criterion 2.
Whether it prescribes, prohibits
, regulates certain product char
acteristics
Criterion 3. Voluntary standards provide or all
— . " Mandatory TRs provide “only and excl " y' R P X Y
Whether it provides “only and e K ” X ows “multiple or inclusive means
. ” usive means” to express certain prod .

xclusive means” to express cert - to express certain product charact

K - uct characteristics. .
ain product characteristics eristics. (?)
Criterion 4.
Nature of the matter addressed | Not clearly explained --
by the measure

Mandatory TRs prescribe, prohibit or | Voluntary standards do “not” pre
regulate certain product characteristi | scribe, prohibit or regulate certai
cs. n product characteristics. (X)

= Necessary condition vs. sufficient condition
= Aredundant review criterion
= Exogenous elements vs. endogenous or inherent elements

= Mandatoriness and “specificity”: Increasing mandatoriness when it regulates a
specific product in a specific way for specific purpose




Revisiting the Concept of ‘Standard’ in the TBT Regime
(1) Overview

% Revisiting legal characterization of ‘standard’
Implications from the conceptual development
Some legal evidence from the TBTA definitions
A suggestion of two-stage analysis

% Revisiting the concept of “voluntary” compliance
Applicability of the for criteria for “mandatory compliance”

Reconsidering the criteria of market-entry condition

% Revisiting ‘standard’ in the TBT regime

Revisiting the Concept of ‘Standard’ in the TBT Regime
(2) legal characterization of ‘standard’
> Sub-categories or Categories ?

| 1973 Draft Code> | Standards Code> WTO TBTA >
“ " “Technical

) )
|| Mandatory | | Technical | | Technlcal

standards regulations regulations

— — J | S ——

) — EEE——
Voluntary
standards Standards Standards

S ~— | S 18




“Standards” in the 1973 Draft Code

The term “standard” means any specification which lays down some or all of the properties of a product in
terms of quality, purity, nutritional value, performance, dimensions, or other characteristics. It includes, where
applicable, test methods, and specifications concerning testing, packaging, marking or labelling to the extent that
they affect products rather than processes.

“Mandatory standards”

This is a standard with which it is obligatory to comply by virtue of an action by an authority endowed with the
necessary legal power. The term includes the associated administrative provisions.
“Voluntary standards”

This is a standard with which there is no legal obligation to comply.

“Technical specifications” in the Standards Code:

A specification contained in a document which lays down characteristics of a product such as levels of quality,
performance, safety or dimensions. It may include, or deal exclusively with terminology, symbols, testing and test
methods, packaging, marking or labelling requirements as they apply to a product. [Explanatory note] This
Agreement deals only with technical specifications relating to products. ...

Technical regulations:

A technical specification, including the applicable administrative provisions, with which compliance is mandatory.
Standards:

A technical specification approved by a recognized standardizing body for repeated or continuous application, with

which compliance is not datory.

“Technical regulations” in the WTO TBTA:

Document which lays down product characteristics or their related processes and production methods, ..., with
which compliance is mandatory. It may include or deal exclusively with terminology, symbols, packaging, marking
or labelling requirements as they apply to a product or production method.

“Standards” in the WTO TBTA:

Document approved by a recognized body, that provides, for common and repeated use, rules, guidelines, or
characteristics for products or related process and production methods, with which compliance is not 19
mandatory. It may also include or deal exclusively with terminology, symbols, packaging, marking or ...

The Initial Model “Standards”

Mandatory Voluntary
3 J standards

Atter Tokyo Round Negotiation

The Standards Code Model “Technical specifications”
Technical Standards
regulations (voluntary
(n\anc!alor)’ compliance)
compliance)

After Urugnay Round Negotiation

?

The TBTA Model (Document)
Technical Standards Technical Standards
regulations (voluntary regulations (voluntary
( datory compli ) Lt y compliance)
compliance) compliance)

20




Revisiting legal characterization of ‘standard’
- A suggested two-stage analysis

Definition of technical regulations
in the TBTA Annex 1.1

|
| |

<Two-stage analysis>

Definitions
in the TBTA Annex 1

! |

“Identifiabl “lays down product
e product” characteristics”

“mandatory
compliance”

L |

If “yes” to all three criteria,

Definition of technical regulations

“Identifiable product” “lays down product
in the context of the characteristics” to affirm
TBTA coverage the TBTA coverage
[ l I

“mandatory
compliance”
If “yes” ‘[ ,], If “no”
Determination of Determination
technical regulations of standards

Revisiting “voluntary compliance”
- Reconsidering the criterion of market-entry condition

< The confusion

* A widely used concept of the expression “mandatory or voluntary”

standards

» An explicitly rejected approach by the AB
- No textual basis: no word “market” or “territory” found in the

definitions

% The focus or scope of the concept market
» tuna product market or labelled tuna product market
» sardine product or sardine-named sardine product

22




Revisiting “voluntary compliance”
- General applicability of the criteria for “mandatory compliance”

Table 00. Analytical criteria for mandatoriness and non-mandatoriness

Analytical criteria

Mandatoriness

Non-mandatoriness

Whether it was enacted by law

Mandatory TRs are enacted by law.

Voluntary standards are “not” en
acted by law. (X)

Criterion 2.

Whether it prescribes, prohibits
, regulates certain product char
acteristics

Mandatory TRs prescribe, prohibit or
regulate certain product characteristi
cs.

Voluntary standards do “not” pre
scribe, prohibit or regulate certai
n product characteristics. (X)

Criterion 3.

Whether it provides “only and e
xclusive means” to express cert
ain product characteristics

Mandatory TRs provide “only and excl
usive means” to express certain prod
uct characteristics.

Voluntary standards provide or all
ows “multiple or inclusive means”
to express certain product charact
eristics. (?)

Criterion 4.
Nature of the matter addressed
by the measure

Not clearly explained

= Necessary condition vs. sufficient condition

= Aredundant review criterion

= Exogenous elements vs. endogenous or inherent elements

= Mandatoriness and “specificity”: Increasing mandatoriness when it regulates a
specific product in a specific way for specific purpose

Revisiting ‘standard’ in the TBT regime

3

%

AVARVARVS

’0

Textual approach

Changing global environment
Rising importance of standards and standardizations in production and trade
Increasing roles of NGBs in standards and standardizations

Possibility of de facto mandatory standard

% Rising importance of interpretation and application

Development of jurisprudence

intrusion into domestic autonomy

» Development of the TBT regime through negotiations
Expanded scope: incorporation of NGB's role
Relaxed concept of mandatory/voluntary compliance

% Extensive operability does not necessarily lead to more violations and deeper




Thank you!
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The Concept of Standards in the WIO TBT Agreement :

The Issue of Standards/Technical Regulations Distinction and the

Voluntary Compliance”
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15 &g, TA4G(EARE) 55 5 dev= JAEFsha 119 xE8A AAlTA @A (o]8t ‘g-A= CEPA'E 3,
2009. 8. 7 A%, 2010. 1. 1 & T ATHSAHE) 5; 6) detI=d FHAAY 2 72 3w 13 AFFIHA (o]}
SH-EU FTA'=} &), 2010. 10. 6 A8, 2011. 7. 1 &4 #a, TA7TFAM =5, Ay 2 Ax3A" AE), ARG
Aol &), ADA(EAIANEZ) 45 7) =y} AT 2ke] AFFAHA (o3 ‘g-HF FTA'e 3, 2011. 3. 21 A,
2011. 8 1 & "AGEAAH) 5; 8) deil=xy FEHotgsta ko] ARFAPA (o]s) ‘g-ZFH|o} FTA'E
3, 2013. 2. 21 AW, T AL (EAIE) 45 9) digkils At 55 g5 7] ARF9HA (o8t ‘$-5F FTA'e
§h, 2014. 4. 8 A, 2014. 12, 12 #&, " AF(EAHE) L5 10) = At 71 A9 @A (o3t gkl
vt FTA'E 8h), 2014. 9. 23 A9, 2015, 1. 1 &8, " AIIHEAHEE) o5 11D =y go)3sk= 719 Af59
ANE At 71EJA wE M)z T e FA4 (o]s) $H-E7] AnjaFdg g elg 3, 2015, 2. 26 A1,
FREEA B(EAAE2H4A) 45 12) dighi=d w2dAE 7he] G593 A (o3 ‘d-wd A= FTA'E 3, 2015.
3. 23 MW, TAFHEA 1 Au| A AE), AB1TR(EAAH|~ZE) E A-BEEA(WTO 7| EeA-2EA) J;
13) oigtilsr gRet Feivgsia 18] AF9HA (o]t ‘S-F FTA'SF &), 2015. 2. 25 7HA, T A103(FAl
AE) 4. A HEe SAEATC] FYHAE SIA T FAMNAZES AT FHOEE dEuay FEolA o}
Z7k1% A g ko] X EA BAFHA A JJEHA skl Au|x Foo #AgE A (o]} ‘SH-ASEAN AJH]|
2FAa@Adelgt &), 2007, 11. 21 A9, 2010. 1. 1 =&, A27x 338 Fx =99 HAE sl A= o] Fol|A 3t
o] A% FTAS FAFAEH SAAMH223-S FTA BAAHE e g F3 gt

3) 3-u] FTA A14.21%(Measures concerning Technologies and Standards). ©] 294+ 7|e % o #3 %
X (measures concerning technologies and standards)& ‘7% Z&2A'2 ok s},

4) 3-v] FTA A2211% 28 2%, o8 ‘SrAlgHe] ddd &3k el Al 2 E45 EANZZEA ] #3 NAFTA
207l = Frd =R FRA T WTO A3 A sl = HEsts o] ok DSU A3z 28 28,

5) zoFHol etk vl FoF A31x 13
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6) ZoFdol 3t mldy FoF A31% 3o ZA8te] WTOQ 8148 FTAY &4olr FAatels =od deirs
Locknie Hsu, “Applicability of WTO Law in Regional Trade Agreements: Identifying the Links” in Lorand Bartels
& Federico Ortino (eds), Regional Trade Agreements and the WIO Legal System (Oxford: Oxford University
Press, 2006), pp. 540-542 #Z%.

7) AN Broom Corn Brooms AFAA EAGASQ vl=y WAlZE ‘5% AF o #I WIO s waEs
‘NAFTA AQ01%%t A8SZ] w3l s)4o] %93 Aoz molty. NAFTA Panel Report (Chapter 20), 7he U.S.
Sateguard Action Taken on Broom Corn Brooms from Mexico, USA-97-2008-01, 30 January 1998, para. 64 &
footnote 57 #Z.

8) oW NAFTA Panel Report (Chapter 20), Cross-Border Trucking Services, USA-MEX-1993-2008-01, 6
February 2001, paras. 251, 260-270 & 289; Broom Corn Brooms, supra note 7, paras. 66-70. 3t Hsu, supra note
6, pp. 547-561 Fx. Oyt 54 §o7F WTOE4 ¥ FTAA FY3iA T A8 FAENY stdet= WTO#
A3 FTAE %99 tdd 24 ggla B4 239 Fx9 o] Ao)slnz FTA EAs|ddde] WTO d41&
£33 Y AReE U = At Aol F9sioF 3kl Nicolas F. Diebold, Non-Discrimination in
International Trade in Services: Likeness’ in WIO/GATS (Cambridge: Cambridge University Press, 2010), p. 144
Az,

9) g=o] A WIOFTA ENFATY 3E vlale] dajx e gy, “d=3 vx 119 AFFAdPd4el S04
ol i3t A ukaleke=f AA|tEkal(2014), 339-344% (o]8) iy (2014) 2} 3 F=Z.

10) NAFTAE WTO 7252840 /AAE7] A9 19929 1290 M8 =7 miEe]l NAFTA A13HEAAE) &=
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. ko] A A3 FTAS AN/ EAA0 2~ #d 7w 239
st 7f

GATS BAEEXNE 3ol ‘FF5 B2 AE o EE AMH]2(public telecommunications
transport networks or services)!2¢] 7|2 F-ZA A (technical integrity)¥ 22 A3 A4 =7
< 9gte] PTTN % PTTSe g H&3h o] g 40}04 Aad 2ds FA4d ¢ Qs Y

s, Olﬂid o= O PTTS H+ PTTS9S] A3 dE5S dstel 54" 7l<4 Qe o
25 AMEFIEE = 27113 @ FR3 F$ PTTSY A3 -84 (inter-operability) S 93k 271,14
agla @ PTTNJJr doddE = G e o ovre] Ajel tid FA sl 1 #HlE PTTN
of Fzsl: A BHE vjeodne] xehEth o7jA OLdy @212 PTTS 2 PTTS o
3 HEak o] go] I FAMH| 2o AHEE Vo ow Tda @2de PTTS 9 PTTSH o
b HJE&T o] g ek FAIGNY HAE vsaoR FES 5 A9 <iE> Fx)
BAFEA el oleldt ‘FAIgN) Y HEE Ve 23y FAAN| 2 #EEH VEa 2%
< FAREAE NPT FTA SAFZ A4 Ao sdg W&oz FEHATHH Y <> 31x).10
olzl§ PTTS % PTTSOl thet &3} ool #3gk FalAn|zo] Bdd 7|e80'S GATS &
AF-EA 9 FTA SAFAE(EANREEAE 783 A9H)dd & #8&49 5 AAT, ‘FAlA v~
TFo #AHE VeodS dAHoR &I 2T WTO AAAAE wid=o A ¢t &
Asleo] GATS AVIE 482 7|sxds ol #dHE JuUafA 22 7F Aujx B B g %
Y (unnecessary barriers)S TASHA] ¥ EE HASH7] 9ste] Mu|AaFgojAls]rl Had FHS
Nt e s astoza #ad FuUlarAl P S vkaEstr] g gAdel 18 Fol l=dlLD oY
g FJAS SElA FAANI 20 Fae AHE VEeANE SAH R &t ol §Fe
g4 7bsAde wg wra 2o

IV. g-1] FTA IMB] 2 7| BexA] 239 =9 ¥4

12) o] ZolAME 7t5A4E =017 fste]  ‘FF 54 A% AH]2(public telecommunications transport services)E
PTTS' 2, ‘&% FA A% (public telecommunications transport networks)s PTIN'OZ ‘FF F41 AH|
2<'(public telecommunications services)& PTS'ZE, ‘% &4l W (public telecommunications network)s PTN o2
Zo] F21 7]E 52 Mu]X(basic telecommunications services)9t ‘F-7} AH] 2 (value-added services)E Z+Z
BTS¢} VAS'Z A3}z 3o},

13) GATS B215-&A4 Abz (D (D)3, HEe+ g1 FTA Al42% 6% (a)5 3=

14) GATS BAIFEA A5z (D (i) &, =3 §_ ] FTA A|142% 6% (h)z 3

15) GATS EAH-&4 A5% (O3 (v)&. =3k d-1] FTA A|142% 6% (005 &

16) - FTA A2 (EAHE) T} 7L°] NAFTA AFHEARENE 712A o2 #8&3 S2HHY] Fgolle &2
7] e 2 ¥re] AulE PTTNo| F&3l= Aol #3k FF#HEZ A (standards-related measures relatmg to
attachment of terminal or other equipment to public telecommunications transport networks)E A HE Y 249
o] Z3AZ] & olg)d TFEAPRA 2FS HER FAse] A AT NAFTA A1304% 2 s-A# FTA
Al256z Fzx a7 olys RFEHAXA(F A AHy AFo uigh vlsxsel #d X))l disi= WTO9
oo gt 7] B3 FH(TBTHA) £ FTAS TBTHEZ 2483 SHAo= 4849 4 7] wiol

E T2 FTA SN A 7]E Hol| npgzsirta &}
1
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17) o]&l 3k 999 d el A E Al 2R Working Party on Domestic Regulation: WPDR)2] €4+
T} o EH A= W 9(2014), supra note 9, 144-147% -z, 3 GATS Aol =uitA] Fo] i Er] o]
2t 95 dAg FE FulTtAlel #d o5 Faditte He fofslof stk GATS AVIZ 58 (a)3. HESH

GATS Aol =u3tAl 3t @4 237F FTA Agel plAE o= F5T Fart ok o) -1 FTAE
AN12.770 A MU AT Ao DU FAS AL e, GATS =ul5rA]l jrde] Bds ol dass Agdde
W8S 31 FTA AgolM= fastA 3l7] flste] e-n] ke Hols AA A2727F 23] A 5|ofof 3rfa
TFAsa givk -1 FTA A|12.7% 338k w3k 9k e)(2014), supra note 9, 148-149% #=,



ICT 2tgde A EAH mFzo Zrtnzoe=zm AAIAY 7|&FAoZ ZAEE Fejry
(network externality) .2 <& 12 &7 (lock-in effect)”} WY A7FAG A A4 A YJo] =
Gy = A3 zHE ¢ JThI olelg WA FAANGAFS] 7)< A B(choice of technology)
o] frAA (flexibility) & HAste] 54 7lexee A ddxEsrt 7HAe 44 29E
WA S oF gtk F4o] A7 Hol $k=dl, 53] mlme AAE Al 7|vks = old g A )
= WTO/FTA Aol A 4kA7]7] 9ske] 200390l 71+ 4 = A= o] ek i 9
A(DDA) AH] 2 &Fsjol] #3k Hx ARMA ] F7tatalld) A7px=ete] FTAE 52 A=wo] A
Aste FTA 23" Ve A9 FdA4d 23S FE3] 23A 71 Ak 53] 20044 5
dol AZ2E TF9e FTA TAHE
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ool =37 9ol e 2

A % Ao §A4S WAL QLEH o] 2FE o F V& Addel fd4 2@ wdz

A ssta vk

AR AN s N ERE A4 st B B J)ae] AxesHol BARe] G&A

o4& Aner] ekl WIO 8195 T FTA RAFolA /& R22A8 443 A8S %

w8 mgs Folok W AN Pz Aotk ole@ @-v Atole PFRFE 943
o FusEes PA SAMNs JEEE 4

(WIPD =423} ¢ho] B & (WiBro) =420%
A& A8 U AT I wAlE el vulsiy By w=re ghare] WIPI/WiBro A & o]

18) w3 EUYS 3]|d=9 =7}7]4 EF(national technical standard)e] 7]<:7F 4 (technical regulation)® Ed&tA 4%
o] AFRE o)Fol ‘AAHow gk nEH 4 dvkal Bt} Directive 98/34/EC of the European Parliament and of
the Council of 22 June 1998 laying down a procedure for the provision of information in the field of technical
standards and regulations and of rules on Information Society services (O] L 204/37, 21 July 1998) as amended,
recital 19 =

19) o]d & AJMME AZeHAA w72 FAAU L Ropo] F714 of& T “AYd T3 A
o3k 948 5T e 2UoR” Ui BTS FFAAl A2 35 Al AFEHE
Z1A stk US, Initial Offer, TN/S/O/USA, 9 April 2003, p. 50.

20) "]-A7FEZ FTA A9.13% #2.

21) W-&5 FTA A1215%.

22) A7 2004 8Ll M E w-Fv|-E=nY7LEsla FTA #113.14%; 200513 92l AgE n-vtalQl FTA #112.14
Z; 200613 1€ A™E v-29 FTA A|13.14%; 20068 49 AWE ul-#F FTA #14.14%; 20068 11€] A9
H v-Z&n]o} FTA A14.14%; 20073 6¥€ A¥e v-glvw} FTA A|1314% Z=x

23) ol A3ty AEE FAJHY ¥F o= JfEtE Wireless Internet Platform for interoperability’ (WIPIL)
& S A RFAEHI(TTA)ZF 20029 596 TTA WA EF(TTASKO-06.0036 (WIPL 1.0) o2 Aesta, gh= A
57F ad) 1226 WIPL 1.0 A 9F3sle 42 ‘Arsa4dn e Aed4715 S /Mgsiivs A8S TBT
3o EREPHEA 3k-u] Fho] WIPL =#¢] A3}l tl. Committee on Technical Barriers to Trade, Notification,
G/TBT/N/KOR/46, 20 December 2002 . A= 20049 420 /g 3w 54 AE713] ool WIPI £5& 7|5t
° 2 3% BREWS 22 th& 1245 WA AL & JES ot WEoz Fibo] eAxJ L, ofd uwet s
AEE 2000 49 5H AZ EAEE o] sHSGET|FE WIPL 20 §A1E 9Fslety e ZdEs F712 AT

AEE 385t UEoz2 7| 4344718 2004 7280 MASAE. A71F44dn e 45447

AREFANFIA] A2004-35%, 2004. 7. 30, A54Z 28 WIPL =4 thdk AAsk g8 ¥4 (2014), supra note

-165% =,

000 Zof] AAAIA o2 Foidle el gk #Aalo] wobx 200215 dF3te] IEEE 80220 97 1&(Sehe] =3

JolEe Fx ol 7 So] 2o)T} IEEE 80216 Bl 1E(Qldo] zHALe] WiMax 7|48 UMY gl231E

Fo)E FACE FUHAEN Anjz AETE AT 7leET 253 Aol ATk [EEE 80216 A% 1F

o] FHAAE FFst AW TTAZE 20043 6€ol 23Ghz  Fuidgule]l  #3t Wibro 194 %5

(TTASKO-06.0064 & TTASKO-06.0065)< IEEE 802.16 7IWte.2 ajelstar, b=y AH7F Foid e ul(WiBro) AFE A

&7tx2710 2 TTAS DUdREFS AANZIE A -1 7ke] Wibro =70l ZHH AT W52 WiBro A=} 3

7}231e] IEEE 80220 1A% BFXEFOR XFAA & s ALKHo=2 o738y ov, WiBro 484027t A&

7= 71 2008 el ‘ABAY HEYN Z2AEGEGPP) o8 ‘rlEl 7] [ (LTE) 20| MLEHA 94

02 LTE Aol 343 s WiBro A3 WiMax Al&o] ZA F45A7] wl#o] Wibro =42 AA~ A

Zrol =7 Hith. Wibro =40 3k zpAgk s 2= vkedd(2014), supra note 9, 165-176% %,
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D FE FAATA AV A A
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V. -1 FTA EAMH A 7& - FFE2% 23ke] BA

gk = -1 FTA Al14.21% 184 “GAb=o 7|s FFEX
VAS s57ke] 7l A= fdd’e] diestA ETHolof dt=

A e Ve iERA] A -84 AlANmeans-ends test) £31& FSFaL(A|14.21% 2
3 3%, APA-AREH £ R E a2 (A1421% 5%) BAANL Ve RERA] =
Fe A or AR TlE dEe] FAXR o E HFE 1‘%04@ Ao H7kd 9l
ok ghd Al14.21% 4{%}10: “Thed oA Zb AT FAAHI A E= VAS gaol #3 7
=830l YAl e AN S ET= A5 (performance)o] 7] Zst =S w=Hafop dr Al gt
=MD TBTHA A28x°] IS whdstal At}

2. V& EEA ] o]

-1 FTA SAAH= ‘25'% Ve 2223 59 &0 ¥z Ao vt yrt &

—u] FTA®] TBTHEE ‘B2'3 71&74'9 ould dis) TBTEAY 19 Aoe Sdsvn
FA%31 9130 WPDR A% TBTHEA Ao we A9 7|&7Ae A wnegs T
‘A 8] 2~ 7% %< (technical standards in services)®] on]& =olstm=3D gk-w] FTA S
Aol ‘T3 Ve TERX 2 AA e ould geds TBTEA Ao ‘T AHolet 7<%
Ao #3 WTO EAA7)|39 XS e Fart ¢rtse

25) dlZith WIPT Aol gt v]=r gFo] TBTEA At F=3o tisl dh=r A= A7) a9 dsd4718 MA
oto] FEAQIE Ul Mujzo] B3 7|&7]|E3 BHEEE TBTEA A2 7|&tAol sidEA et JAe Az
Asted TBT FRiwol WIPL 1.00] Aulz EF3AF ZFUS BAT vk gioh. G/TBT/N/KOR/M6, supra note 23,
Section 6(Description of the content) ZFZ.

26) olat, THA"E@E/FHY - URAA v FTAZA (A& AEAAATA, 2007), 252%; ©99(2014), supra
note 9, 153-154% 2. oZt] USTRS 2004\ 490 w3 sk A|1377% H A oA vz HH7} WTO/FTA 2}l o)) A
FAAEAL Ve AEs BRASEE F9AA] HxvF WIPL o2 3 9 AsEdva Agsity. USTR,
Results of 2004 Section 1377 Review of Telecommunications Trade Agreements, April 7, 2004, p. 5

27) Aol 7128 71e8d9 d=2Zv 2004 79l g AR xS WiBro 712 Sl A3 E 71A el A
Aot Fu5E ANl A5 A7t §lofof b =3 olb} A& 60KmE o5 A, 7|A=¢] T4 g 234E
AE X IR 2l Al 512Khps o173, 7FYAF 41 Alell= 128Kbps o)/dolofof sttt 20'S & 5
ukod 9 (2014), supra note 9, 208-209%.

28) A14.21% 438 TBTHA A28%7 H-AFsFA| 9 ‘shall endeavor to' %19} ‘to the extent possible #TZ A&
ZR A28xRTHE R FrE FF3] FEAZ 540 Utk [bfd 209%.

29) GATS A|VIZ 433} 53}o] A ‘ﬂ%ﬁ—zr’(technica] standard)olgt= £07F SRR L 714 WS (technical
content)S ¥38H3l7] wlgolBn g V&R FE W ‘HES IuAt 387153tk Working Party on Domestic Regulation,
Technical Standards in Services: Note by the Secretariat, S/WPDR/W/49, 13 September 2012, para. 6 3+Z.

30) 1] FTA #19.10%.

31) oA S/WPDR/W/49, supra note 29, paras. 17-19 Z+Z.

32) ITAFF37|TFIS0)2] MH|A EF(services standard)ol] 3 A% 3 e Eojof & Aolt} IS0 Mujx #
ol et Ad walM= ISO/EC, Infernational Organization for Standardization (I1SO) / International
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-1 FTA A1421% 2% 222 GAToA AFe o5 Ao 545 AT des dide
2 Ry, B4R/ EAME] 2] ) FH AH(domestic supplier)®E B3I AL A I3
& A EHoA WAHOoR A9sgrh6 vyt PTS 34 & VAS F3A7F 548 ~
HET F34 9 (spectrum frequency band)oll Al AFAIL] MH|~E FF35l7] fste] o] &3 4=
A& Ve HEFRAY Aeols A TF G HHo] v 7pxe HFZ AT TEID

2) 473 Ty A 545 @A) Akl augtd =3
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Electrotechnical Commission (IEC) Guide 2, General Terms and Their Definitions Concerning Standardization and
Related Activities, 8th edition (2004), Art. 3.2 2.
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Toward an Understanding of the Article regarding “Measures Concerning Technologies
and Standards” under the Telecommunications Chapter of the U.S.-Korea Free Trade

Agreement

Young Duk Park

The purpose of this article is to examine a balance between the sovereign right to regulate
technologies for legitimate public policy objectives and the value of allowing telecom operators
flexibility to choose the technologies that they use to supply their services. To this end, the
article attempts to analyze Article 14.21 of the KORUS FTA entitled “Measures Concerning
Technologies and Standards” and compare it with Article 9.22 of the Australia-Korea FTA
with respect to 1) the means—and-ends tests (including the necessity test) developed by the
U.S. Supreme Court, the Court of Justice of the EU and the WTO Appellate Body, 2) the
right to define its own legitimate public policy objectives, 3) the legal consequences of using
relevant international standards as a basis for a measure concerning technologies or standards
and 4) whether a rulemaking proceeding is required to initiate before and after adopting such
measure.

This comparative analysis suggests that Article 9.22 of the Australia-Korea FTA strikes a
balance between the regulatory right and the choice of technologies in a more desirable and
appropriate way than Article 14.21 of the KORUS FTA. The article envisages a gradual
advancement and expansion of the type of Article 9.22 of the Australia-Korea FTA in the

future.

Keyword: Free Trade Agreement (FTA), Reference Paper, Telecommunications Services,

Necessity Test, Technical Statndards
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DA, M&GA7F S7FRAISE A&7], T d5AEzHe gk dF o AE FHo=z, | Adys
vol 21, 2006, 42W)3} Hwd o, 2o FF4H 5& RISl Greenfield FA7F M&A FART B2 H &

7173 AR AR g0 SK(F) FAHES F8 Juld M&AE Al=gd

Asfebs 439 Wiy AHEA 37PA S-S A vk d@4doltt

10) '13.69% @Al =9l AA F2A BftEe 377.9%deln, a7PERE na 146.929(Y=) BArole] 38.8%) %=
35.92(9.5%), A2 2522A(6.7%)0lth. 4 S84 T9=11 Tt FAviul F3F,

1D 38z, T=2d 58917] o%F evety] 26429 3 2 54, , 3238 587432013), p. 7.

12) 2013 Index of Economic Freedom, http://www.heritage.org/index/ranking Z+=%

20001 e Fukel] = QISR o



& AT AFAE FHE AEAYYE IA soivtal k13 FAFA Sl A
v 23, AAAE T HFo] FAsta, wRAE, T4 T HlFo] A Fd
e AEFolthld old =elEH —Erx}L AHLO| 5 9Ie AArES HHoz P
ABug A7) A5 v sk wlje] Faredolu AAE el wek AAEA
S]] AFo] A FEE 4 Atk dHo] Arh1d

s, 171 e AR FAEAGS S FEYSPgo] wiksk 2012 @ @) 2 A T4t
BTN FAE o ATEUIE), AA BA 7] o]F ofAlo} A HFe] Fxprp Frhstal
A W, J51)) EU Ao Fas fdasta e FAR AA FAE AL 2319 &9
g dFEH FAEFES BwH, FASE bl wel FAA e Gl AR Az o]
Anbzperel] s s ar, Fda Auiage] ywA] AvkS A g o= §-2]7]gle] FE
AdFess &83517] s A7tEdee Axddd A&t oS on s =3 §-
guiete] s SAFAEFES B, 20139 3¥ dA 1,4839 SR o}y 95l =
WEA AR AA 5 v Fg 1D

FEvete] o= FEREG Y e FAESSs FFE B, 20139Y Vo E o
= AANF A= 14495, xATdFA= 4,217 501, vt & &2 472t
= 2319%, dYgFAFAE 148398 A=Y & 5 duh18) F 9-ygte] 49 9
TAFAE F2 FAFAIHE o]Foxa ow, T FdAorE tr|ds
THOE AxY woF AT FuHE FATF Bo] o]FoAA = As & F Urh

o] F eyl HHFAR] XEZ L FA7F AFFA B 308y €53 Eol
A e 91716 mizrek g oldbs s ARt Havt dvk wEkA, 719 2 FF9
sALHA dFAR dd 2 F5 FAFARALS AAT AFode ol A s
erete], FAA-=71E EANAAR} Foll oA TEEZE S Fapxto] ofsk FiEHst
SALHE Wolgte FAE I Lort k19

13) 8k8%l, %] &, p.6

14) 2ls)e, 'rj?xﬂ—rx}?zﬂg} FTEAY-HA FAFARAGE T4, AU uEEetd, 2014, p. 5.

15) M. Sornarajah, International Law on Foreign Investment, 3rd ed. Cambridge University Press, 2010,
pp. 196-197

16) gt=Eg-29, 20129 AT A9+, 2014, 1-109 =

17 Ura}ﬁxﬂ FEvtete] e FsdFA otzkAl gt 2013 89<. 2011 GDP WM | &jE=dFA f

= 6.4%° E# AMAY AHAFHAFA TR 24.5% Hrh Wol AT

18) Zh"ii 201302 713 S2luete] 94 ATA AN Y E)E 24959 B(1968- 2013)0] 3, 2=
AHEA FAN (A7) 5)L 2,181915(1962-2013)2 -2 uehe] g ] FA27E 9= 24 FApn}
Y gk A= AAATFAEEE AT AR Q= RIFAEAl www.motie.go.kr, 3 9] H 4 F g FL
St EU2 o FAEA http-//211.171.208 92/odisas.html 2=

19) 2012%1 Occidental Petroleum v. Ecuador ABAR-= FAEA GA3 71 & 179 7d0E a4
S @A v}t 201399 = Mohamed Abdulmohsen Al-Kharafi & Sons Co. v. Libya AVA9 =
ABAFE= 99 3H 5‘”“&% W\ AR Stati v, Kazakhstan A9 739 491 9 799 E Micula v.
Romania A9 7% 19 14 5¥ivkE 5 w9 Ao Eajufsd dAol d#xlth 20099 EA
Sl Atelo] Wk 39 434 3uiRkE, o] T AA wi} BN W 1A ARgY A3 vud
o] A wjAFelo] HH AX I LS & ¢ Ul UNCTAD, Recent Developments in Investor—State
Dispute Settlement 2013, IIA Issue Note 1(2014), p.1
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20141 49 UNCTADZ} w3 20139 & 3 st FAFA N ZAsIAA7]E 574
of FAEA 84 = Axd=re] 24 &) A" TA= 457 (79%)l o2t A
A okH A= ARl F SR &8o] vl BWrh20 ey, 201397HA] A
TARGe] AdE B, 2Ft FABAY HF Aol U2 2743 T WF 43%= FA

FrA=, 31%E FAATE Sasths A FATAg o] wEA] Bzt A o fE g
AL ofyels S & ¢ k2D 3 20139 FUNE 2379 BAFA A4 F 14
o] ek E5o A3 AAo|Qlal o] T 7L #Edo] FJAHJEH, o #ITA
ol vl &2 M=o Hls] mobxl Aojrt.22)

1994\ NAFTA &4 2& o]F A 20 B¢t FAFAG A ZAG A FAE S
7bel EEnE w4s 2

9r}.23) Fxdoz B, 2012974 2,800 7)) BITE
514749 Fxg Ao AG TA L]

o2 Kurtz 27 44A3HA A3t
T A FAFe] AdA = YA} vlus)
s g3t WslE 64%10}74] 3}0 18 4
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FAAL §-E 4 (pro-investor)o] A4 oFU ™A
o] oI, dAAe] Al FAH I A

= 9% dFH A
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o= 9=l Tx}iia} 2 1. 0) T—Ziﬂ 87 = zo

20) UNCTAD, Recent Developments in Investor-State Dispute Settlement 2013, IIA Issue Note 1, (2014), p. 1.

21) Ibid, p.10

22) Ibid, p.9

23) Federico Ortino, “Refining the Content and Role of Investment ‘Rules’ and ‘Standards’: A New Approach to
International Investment Treaty Making”, /CSID Review—FIJL, Vol. 28, No. 1, (2013), p.152.

24) UNCTAD, Recent Developments in Investor-State Dispute Settlement 2012, IIA Issue Note 1, (2013), p.1

25) Jirgen Kurtz, ‘The Shifting Landscape of International Investment Law and its Commentary’ 7he
American Journal of International Law Vol. 106, No. 3, (2012), p.686.

26) Ibid, p.687, M= FAFAL 7|& FAFARTY FAFA 149 FAs (FET, 8, d9x3, ISDS 5 &
ol oum] wWesh) 9 s drch %7}"}& A7, kA, &4, 2229 e & HIE Eﬂ ol Zx),
AL 4544 2 FEBIT, FTA T8 A4, MFN 23< 53 35 44 FA)% 2 §FEo) W3y
Atk AS & 5 Qlh

27) Karl P Sauvant, ‘The Times They are A-changin—Again—in the Relationships Between Governments
and Multinational Enterprises: From Control, to Liberalization to Rebalancing’ Columbia FDI Perspectives
No. 69 (2012), www. vcc.columbia.edu 3

28) & As|E Federico Ortino, “Refining the Content and Role of Investment ‘Rules’ and ‘Standards’: A
New Approach to International Investment Treaty Making”, /CSID Review-Foreign Investment Law
Journal, Vol. 28, No. 1 (2013), p. 153.
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S-2ole] gy F epigtAle] i 29~ dHREe A9 ICSID A8 5ol
th32) 9o AHHEAY TR, 3E T AFe 3R dd FAA EAol Tt
slar glo], o]Z ol AT Ao hEF =97} HZ WolxaL Qr}.33)

FUE
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29) James Zahn, supra note 54, p.23

30) Ibid

31) Vattenfall AB and others v. Germany, ICSID Case No. ARB/12/12. & AFA2 2012 59 129 ICSID
o A, 201349 29 25 FAlF o] FAE @Al A lgFolrt

32) Ph1/1p Morris Asia Limited v. The Commonwealth of Australia, UNCITRAL, PCA No.2012-12 #%. 20143

9 A TARAEIE FAFNeH 20149 29 TE 3¥E TtealErl 98 oA Aoty o] Qo Philip Morris
Brand Sarl, Philip Morris Producs S.A. and Abal Hermanos S.A. v. Oriental Republic of Uruguay, Decision
on Jurisdiction, ICSID Case No. ARB/10/7, July 2, 2013 $-Exto] AX o] dujepdl & £ FA|H Al of
3 Fymas 2929 ICSID TALHYL BEE HAo] L& Aejolt},

33) Mgy, TaARERFAL T34 Y-HA TASARGH 4, , ASUguEHisty, 2014, 491, 201349
% Lone Pine Resources Inc. v. Canada(UNCITRAL), Windstream Energy LLC v. Canada(UNCITRAL),
Spence v. Costa RicaA(UNCITRAL) 5 37 ¥ 240 A71¥ u} 2t} UNCTAD, Recent Developments
in Investor-State Dispute Settlement 2013, IIA Issue Note 1, (2014), p. 6.

34) Barton Legum, ‘“Defining Investment and Investor: Who Is Entitled to Claim?” 22 Arbitration
International2006) pp. 524-525.
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2008 129 TSA Spectrum v. Argentina A+ (018} TSA AFA)o XM= Tokios Tokéles
v. Ukrine AF340) Weil n5=2] dbtfe]d t&2 ‘Af-Au] 7150 oA, SARAR7F F4
2 FApAbe] ‘Wl AS F-lskal(piercing the corporate veil)', 1 v A= Fapz}
=4S WY Ao ddeto] A HEAS FAE

A TSAE HE@d= ARl B34 TSIO) ASALR 3]A} A2 100%S A4 23
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35) C. Schreuer, the future of investment Arbitration, p.14, In Aqunas del Tunari v. Bolivia, "..it is not
uncommon In practice, and -absent a particular limitation— not illegal to locate one's operations in a
Jurisdiction percerved to provide a beneficiary regulatory and legal environment in terms, for examples, of
taxation or the substantive law of the Jurisdiction, including the availability of a BIT .. " (paras 330, 332)

36) Saluka v. Czech Republic, Partial Award(UNCITRAL), 17 March 2006, (Netherlands—- Czech BIT)

37) ADC Affiliate Ltd and ADC & ADMC Management Ltd v. Republic of Hungary, Award, ICSID

Case, No. ARB/03/16, 2 Oct 2006

38) Tokios Tokéles v. Ukrine, Decision on Jurisdiction, ICSID Case No. ARB/02/18, 29 April 2004.

39) The Rompetrol Group N.V. v. Romania, ICSID Case No. ARB/06/3, Decision on Jurisdiction, 18
April 2008.

40) Tokios Tokéles v. Ukrine, Decision on Jurisdiction, ICSID Case No. ARB/02/18, 29 April 2004.




BIT4Del| A3t T84S A7 Abdelrt42)
ZABARRE= w3A} TSIO] thFFE7) ol=dlE ZHow FZAow TSAE of=3
Elu} =lo] oa) AujEez A ICSID gof Al25x A1 vE A= =
olgfal & 4 glof ICSID #&UE FAYTh4d) TSA ApdelA of=dEv-dd &
BIT & FxAF Qo] 142 A1z b3S BH, & FAAA = WY FAAGEE
A 71 A Ve BFE RSt des ' 7 UTH
B AV Tokios Tokéles v. Ukrine AFA Y Rompetrol Group N.V. v. Romania *t
AAH 8 GAbzol AgE Amvle] Aujets WHelo] ofyel, AAMAOEAN 1 |
Ab=g-ol] "43]510i e Aok GAbxo wrlo] Aujsks Hlo| Ut wekA, FABE =
2% bZ F ‘o=l Aol wel Bdds AT =, A
X]‘?é‘ﬂolﬂ %LX]E}E & Aol e Ag e A IHlo R st g 4t
e 5 34 A26x A% b

w1 e

N

i, RS
RSN, F FAT FeRSAtE AT A FAYH EAE 0 Ft

= EA Aoz YFtolor dtta Haitt &, TSAVE 11 2242 YEdEE o
Qo ofs] AuiEIL Ut S YSalof Frhar H A4S FARFF= Tokiost
TRG #4& U5 4 HAA RS shA] FRARE, 1 ARQE
A AR o=l Auje] A fel=

s &8st Aoy, TABATIE 1L AA =x

¥4 A2 A23 bE AL PAA ¥
o
2 ZFsor B3 wgeh

of wel o=l Au) o} g ApA

)

oo we} H AlerS AED =AAARE TSAY HF i-‘r’rx} Jorse Justo Neusst
ol 2@ E|L}elolal, F9lo] TSA A &S Afdte UEd= B3|A} TSIE H3 Aujstar
lemZ TSAE & @74 25% A2% bso] HAA f=9le] Aujsta A &= wh,
Hggts 7o 2 Q14 4 glo] #&do] AAHA Ferhal AEAUATHAOTSA A
AARE Qe Auj'e] FeAS Axo=a ICSID FF A2BEE 48t
ICSID A|25% #1237 bE+w= AFolA SH¥s] HAdAS Flste] 1 =74 ol sl= AA

41) The Article 1 of Netherland-Argentina BIT

“For the purposes of the present Agreement:

(a) The term ‘investments’ shall comprise every kind of asset invested by an investor of one
Contracting Party in the territory of the other Contracting Party, in accordance with the
laws and regulations of the latter Contracting Party, and shall include (:+*)

(b) the term ‘investor’ shall comprise with regard to either Contracting Party:

ii. without prejudice to the provisions of paragraph (iii) hereafter, legal persons constituted
under the law of that Contracting Party and actually doing business under the laws in
force in any part of the territory of that Contracting Party in which a place of effective
management is situated; and

ii. legal persons, wherever located, controlled, directly or indirectly, by nationals of that
Contracting Party.”

42) TSA SPECTRUM DE ARGENTINA S.A. v Argentine Republic, ICSID Case No. ARB/05/5, Award, December

19, 2008, para 9(°|3} TSA Award)

43) Verrill Jr, Charles Owen. "Introductory Note to ICSID-TSA Spectrum de Argentina SA v. Argentine

Republic." LM 48 (2009): p. 493

44) 1d. para 4
45) TSA Spectrum award, para.147
46) TSA award., para 162




91791 AH) o} B8 st

ICSID #&aE A3
Hl Fx2F Fo] A= AYA 7|EH A A8 7eS WEs] sk Aol
A7 ALY FALA S AststE = 7ol Al ol A= vl
L, ICSID Alx E8 WS Qgsto] dads FAS 45

HzZ ICSID A% 984S olf=2 HIAS Fsk txZQl #d 7t ¥ZE Phoenix
Action Ltd v Czech Republict® A}71o)t}, FAHHE= 2132 Phoenix’} =W #4&
TAFAZ 7EA7E7] e okl e AE Hlel ofF Adyw 7P 3] AHsham

company)°] 22 ICSID T #&do] §lofar AAstHA49, o] A3 ICSID T A
Axfe] Fg'og Hol |82 AAHRNANA FFAFH TS0 FABAF= ICSID TAE &
> !

g AT B AAY HHL FAFA T HE fNkste] oldld FaPu FANA, &
7, Y433 ICSID @—xﬂxﬂEQ G831 e ‘A4 A (good faith)ol] Whalo] o]dH F=
= Ei% T A A5 FAAHF= A P Al FHAA S
F5e AAQE o] & fﬁlii TE HAA EATTiaL slHA52), AlojAdAl 3o e}
ICSID Ao F&¥ #AdE T tsiAe @4 FARSE &8s et
akgltt. 53)

Aop 2o TR Fastr] 98] FAFAFIF AAS aEAES 67HA7F =
A2 4w Salini test#lal B8 47FA] 2y 5D 2712 & Bsk Feolth 1 &

Y o]
3

47) Martin, Antoine. "International investment disputes, nationality and corporate veil: some insights from
Tokios Tokelés and TSA Spectrum de Argentina." Transnational Dispute Management 8.1 (2011).
pp.11-12, 7SA award, para 147; The situation is different, however, when it comes to the second clause
of Article 25(2)(b) of the Convention. Here, the text itself allows the parties to agree to lift the corporate
veil, but only "because of foreign control", which justifies, but at the same time conditions, this exception
[...] the existence and materiality of this foreign control have to be objectively proven in order for them to
establish ICSID Jurisdiction by their agreement"

48) Phoenix Action v The Czech Republic, ICSID Case No. ARB/06/5, Award on Jurisdiction, 15 April 2009

49) ¥ FA L o]=etd 3R] Phoenix?t 2709 A& =3 54 3|AL BPS BG g oA @Asi=T, 2
el A= B AR F7 Viadimir Benotell €3] AujE = SARSITE ofn] 2719 3|Al= A5 el AFHEAL
7} R18Fo] ek, Viadimir Benot™ AF41€] 7F5o] A #3l= Phoenix 3|AHo]~gtd Hol| wa} o] 2ztde] A #)e
BP9} BGE wi4stelal, 29 Fo] Phoenix® FAREAY EAE FAHTATQ AAo] TR FIAvh Phoenix
Action, Award, paras 1-2, 28.

50) Phoenix Action, paras 151-152.

51) Ibid, para 100

52) Ibid, para 107

53) Ibid, para 113

54) Salini Costruttori S.p.A. and Italstrade S.p.A. v. Morocco, ICSID Case No. ARB/00/4, (Italy/Morocco BIT),
Decision on Jurisdiction, July 23, 2001. & A}etolA 47}4](1.a contribution in money or other assets, 2. a
certain duration, 3. an element of risk, 4. an operation made in order to develop an economic activity in
the host State)?] A} 7]&(criteria)e] »FAE B} 9lth



= ‘FAA T FUHe F3el=(n accordance with the law of the host State) %
2P 8719 ‘A (bona-fide) FA = 8710tk WA FARAGHE= AdEH F2
(bona-fide investment)I*A| =, FAA7} FAFA|To] AR AAA does & 9=
7F QA=A AFE dstr] fEiA of2dE U FRbSgk 4714 i AFEH(Y ™ bona
fide test)oll wHE AAI} olFE AAFHTSE sy FA A]7](Timing of the
investment)®] FA21d], Phoenix’} FAS wl, & A= 271 A BP9} BGE A&
o], oln] Alg¥ FAer AHE LA FA FIAAREo] A E I AT wEbA, A1H
Phoenixi= ¢ 270 3 A7 WA 4RSS 14709, A FAME 2070€93E A Fola, 23
A= 18MEA sA5L v 59 AFds &ar Ad}uhSD F HAE FA 839 A
7](Timing of the claim) EAIAd], FA7} o]FofA 1 W & duprp A o] FAH S
sl 1gar FApekr] dell BIT flRkely &E37F A8
oLt 38 BIT $6k A2 o] ti& A
Aolth, FARAFE Phoenix?t A3 =l BPSF BGE AFdES 5534 317 A
FAREAY EAE FAGAT SRt AR FEICESS AEA Ay AF
(Substance of the transaction)®] #A= F-olo] Aoke] Aol ojwA A oko] o]
EA9 Aot} & AR Al FxE BPF BGOl AR wilS 3 o]Fold=d L A
v+ Berio 7}5o] Auish= IALRSE uUgtow, o]ele] o] H(all of the transfers of
interest) = 71 7} Wl A o] FoxE 5 BE FHE T @ed] Berio 71 W9
2ke] AEuld Holgt . AR F-= AEWHTESY g o R FARFEE A &9
o] AAF BAo A (the true nature of the operation)= oW Z A% &Eo] o]Fojx o
o, FRREe] XAGe w7t Foo|AuE AW ETE 2 ARQEA] Phoenixe ©]® AMY
ALE Aaxd =8k Ao A% 545 gl Ut}.e0

webs, SABZ = Phoenix7F Al 3o o FA% ShA] &gko
Aol gl FH %o FAFAMinitial investor, BP¢} BG)7} TAHLAHAS &
uli-o] zpke] AEulE g Blo| Edeitial Bogth &, AP Tl HY HEAHS AMY S
Pt = Aol ofyet 25 Ut =AY BITHS Bos o %
o] HWulsitta sigitt. A8Ao® FARAT = ‘FAU A AHRE FHE
ANE A8 H3l o] FoAX 7] wiitell, AlK(transaction) F&H(bona fide)
U ICSID AA= HEWE = = FA7F ofyth6D o= A9 F-&ola, o5 A
A R Aol Al A FA AAE ol T HAH o HA FFE e 'TAEA

o

9] Y&(détournement de procédure) o]gtal AA|sHA62) EH ZA@dA R E Hol it

i

-

> 2

=

55) Phoenix Action, para 39

56) Phoenix Action. para 133

57) Ibid, para 136

58) Ibid para 138

59) /bid, para 139

60) Ibid, para 140

61) oldl ABL Socidetée Géenéerale BAANE QA-&F o] It} Socidetée Géenéerale v. Dominican Republic,
UNCITRAL, LCIA Case No. UN7927, Preliminary Objections to Jurisdiction, September 19, 2008, para 110

62) Ibid, paras 141-143

_10_



-0,
to,
Jo
>
>
ro
&
S
S
S
=
N
=
R
D
=
@
S
g
N
Q
S
S
)
3,
=
S
S|

v. SenegaP> #7go] vgrom, Al LA o] ofw] HAPAY v 54 Aol EYL A

o] dF7ted F$-E AAX(the dividing line)o.2 Hal, wg BAo] o Z7hs3d 49
& IAF 7F MRS FAEA G822 B o5 ¢ g vy AES Y 3§
AATZE AFA3 A= Fgo] ofd Aow Bogx AYFE AVA 7+S Y
St Pac Rim Cayman LLC v. Republic of El Salvador &3 %= 4}$kt}.66)

o|¢} Zo] TAAAFIF FAMNAS A8 HH S A&t X B, HE A
ol w2y, WA kg, Aejet dW Abolo] H@ U= Aol Hasi. Fofol| w3
Ml ok Al31EE ool wul Wy oluet mope] U4, % B welste] xof
& AMaEs Hojgly] WEolr. dhtaw, T @44 EAAdA §AY wEd
Folshs A = APFAE FAstar AR T2 oS S5 gl F
ARZTE st FARAY] S 526D fujE = Aolr] wEolty o9k e A
oA E uf, AojAda AR dztsk ICSID A =9 W&ol o3 #aPaS 1A AAES
o RANEe} BAFATY olo] Alold] #HE WE/ A7 welolebs WA WAl
Al dAolgpar g ont of [ mgo] FAS tiHetr] fls oA #EEs o
= THomT AL FEE A=At AR FALE AHI Aol telM = A
A7 o & Ao s majd wAl= Holdv ey, Al dely A d
| AH g Yo Felo Agole v #A4S A =4 Ay Agole ok
A At G #EAS FJAT F Ade T 2 7 Jdoernz FaAgA Y
e o] Folxgs Wil Ao Fastth

IV. AR SIAES] BAAAA Q4 B BA S dgel

1. A4

63) Cementonia “Nowa Huta” S.A. v. Republic of Turkey, Award, ICSID Case No. ARB (AF)/06/2, September
17, 2009.

64) Mobil Corporation, Venezuela Holdings, B'V., Mobil Cerro Negro Holding, Ltd, Mobil Venezuela de Petrooleos
Holdings, Inc., Mobil Cerro Negro, Ltd and Mobil Venezuela de Petrooleos Inc. v. Venezuela, 1CSID CASE No.
ARB/07/27, Decision on Jurisdiction, 10 June 2010
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dividing-line is passed, there ordinarily will be. The answer in each case will, however, depend upon its
particular facts and circumstances, as in this case.” ZL&U}, & ARIIA Pac RimAle 4 Ao IATZE
A2Z 7] witel W82 97t glvka Kol FA s Admte=o] oA S A HsGI)
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73) Mistelis, Loukas A., and Crina Michaela Baltag. "Denial of Benefits and Article 17 of the Energy Charter
Treaty.” Penn St. L. Rev. 113 (2008): p. 1302.

74) Kenneth J Vandevelde, “The Bilateral Investment Treaty Program of the United States” (1988) 21 Cornell
International Legal Justice, pp. 202, 206.

75) Christoph Benedict; International Law Association. German Branch. Sub-Committee on Investment Law.
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of nationality of Investors of the Investment Protection Treaties”, Halle (Saale) - Institut fir
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Changed in the New US Model Bilateral Investment Treaty’, ICSID Review, Vol. 27, No. 2 (2012), pp.
335-378.
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77) Mark Feldman, ‘Setting Limits on Corporate Nationality Planning in Investment Treaty Arbitration’, /CSID
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79) Anatolie Stati v. Kazakhstan, SCC, Award, December 19, 2013, para 745
80) Herman Walker Jr., Provisions on Companies in United States Commercial Treaties, 50 AM. J. INT'L L.
373, 388 (1956)
81) Plama Decision, para. 157.
82) Plama Consortium Limited v. Bulgaria, ICSID Case No. ARB/03/24, Decision on Jurisdiction, 8 February
2005 (44 International Legal Materials 721 (2005)), Award, 27.

83) Veteran Petroleum Limited (Cyprus) v. The Russian Federation, UNCITRAL, PCA Case No. AA 228,
Interim Award on Jurisdiction and Admissibility, 30 November 2009, paras. 514-515.

84) Pac Rim Cayman LLC v. Republic of EI Salvador, ICSID Case No. ARB/09/12, Decision on the
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86) Ibid
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A4 A=Rlel] o8 FAR-=TE FAZE AZIEZ] AlREE Zle] 2004d 69
Tokios Al o] & EZA8 = %7] wjwoz dhvdch 20061 A AE g-n] FTA o] %
+ FTAd = A3= Bxk ofye} Fels Folaltes @4 DAab=ro] x3hE o] Qrhe Zlof A
ol gl & Avh. wabA, Ap=wlel & FAA-w7F FATF QA H= A9-7F Bl
Sl Al divlstr] flsiA k-, -7 s FTA: =] <l md<s
RlstE GAb wR'E Lkl A o® JfAsoF & Aol
-

3} ,
@-47EE FTA A10.172105% xﬂﬁ” FAA} 2feAeta Qa, AAH e
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3, U7t FTAC] F2F chapter 9]oll BITol|A] ‘31] o] 9 =35 ¥ A
3 AL Hte dolrh 1960dd THE] 1990 A AF thF-Ee] BITol& &89
rol zao] Sol7} A gka, 1ECH -2 BITo| %%J%M] e Fl x3o] X
o] ATt 7P AT dad -2}, gh-9-23o] BITI0M9E 2014 549 174
HaE ded FARGPA EAHoR 9 v FTASH 22 3" Fel Z3 o] 4
U= 7] Al AT

webA, AT FTA #3419 S S8l V=, EU & AdAE =7Hs3 FTAS Al
Azt FTA TA=7FEA B2 A3 o & AAH, A s 7 23] 59
7F AA ‘3%8 b 1A A BITE 4595 A3k —’Pi}i Ngstes A9S slor &
Zlo|th108) w8k, BIT 7HAA] slele] ¥l 23S AT W, Plama A48 374

105) Subject to prior notification and consultation in accordance with Articles 19.3 and 20.4, a Party may
deny the benefits of this Chapter to an investor of the other Party that is an enterprise of such other
Party and to investments of that investor if investors of a ‘non-Party’ own or control the enterprise
and the enterprise has no ‘substantive business operation’ in the territory of the other Party under
whose law it is constituted or organised.

106) A Party may deny the benefits of this Chapter to an investor of the other Party that is an enterprise
of such other Party and to investments of that investor if the enterprise has no substantive business
activities in the territory of the other Party and persons of non-Party, or of the denying Party, own
or control the enterprise.

107) 2014.3. @A sl=e] 791 x&e] o] Sl BITE 3
A Ao Bt -2, s-$-23)e] BIT Al
=z,

108) $-glvietel] 71 B 95l TE A AR= EU FAbabolar, 1990 o] del AA3 tji-#9] BITE EU 393}
BITo|t}. webd, 714 -9 484 EUsld= 5 f-2jutel F8 =9 Faxel ydss, 54, 9=
7ol BIT MAS AEelofd Zlojth 20099 129 2t 2oF wra = Fx§Add et x84 ‘4‘3}0] EU # 3
A= ALHAA, EU JaA99= EU 353 9] A3=7re] BITl tigh At vhasiglia, 20129 12
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k- 9}1:} BITS} #-$-23}o] BIT, &5 T4
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oA ECT A17Z2E A stHA sge] F-Ql xgro] A& AL (Part DT 1] Xth
I AAS AAE, olet T LAV HASA] FEE Y] Hl g9 T HAE
A3 AES T A4S WEsHA vidEd Havt Q)
T3k e ga4d 7YY FAe U @43 9 Feola, syuvert Ads 7
o

Age] 2912 FAF o] YrhE WEA WE AUve] o]F AFHOZ FuAA 5
a0 FAFAL Bl FAW B el FASAL Ak A Fobel A
H S

gho] Mo R ‘FAH O R FH(notice) st Zo| L shr}.109)
AA SAFAE O g A mAFEAASE FAFA] 53
oA EE FAAT 3 AQ AW dFelA ARt o
[e]

-
g AHAS & 5 drkh oY FAe FHPL R A
o

<= H
th #<r UNCTADZF vh&d @k wlgfe] vpabd zple] gholg mAsh= 7|2 RHz A%
7Fest S At FA4 3 Al Al(Investment Policy Framework for Sustainable
Development(IPFSD)110¢} EU H 9 7F 73 o 3lo] ®aste] #2137 g g n
A FHAT A FAA 2 (Report on the future European International Investment
Policy)11D& o]&] |2 AA nldde] & AAHES £

olgl A FAG e WeE Wkdste] 2013 EU-71Utt CETA FAEAL 7€ F
AgAEY o ddE FdHE A, e dAsdE iHEE
th112) 53], EUE FARAY FAA-=71 BAM 2435 £33 FARS 174

4 129 EU 93] 9 oJAl3)7} dubqiidxtel] wet o] AlRkE AEigitt. mebA, g]2i FofF W ook
A3 A 5908 AAR =3 A3 712 BITY AW AlZE BIT 48 133 4= gy,
20139 EU-ZF= BIT7} 7iA1" #loltl,. REGULATION (EU) No 1219/2012 OF THE EUROPEAN
PARLIAMENT AND OF THE COUNCIL of 12 December 2012 establishing transitional arrangements for
bilateral investment agreements between Member States and third countries, Article 7. A3 W& %
T4 2. available at: http://www.italaw.com/sites/default/files/archive/italaw1249.pdf
109) A W82 A5 A1 20h(3) "] FRlxd gAF of F F AR 7] 211-212W 3=, Plama S A4 5
= AFGATe T4 BEAA official gazette), #H FAPY EE Uy 4, 54 FAAE wdsk Aqlo
2 Fweftka g bk 9k
110) UNCTAD, “Towards a New Generation of International Investment Policies: UNCTAD’s Fresh Approach
to Multilateral Investment Policy-Making”,DIAE (2013), p.2
111) Committee on International Trade, “Report on the future European International Investment Policy”
A7-0070/2011, 22 March, 2011(¢]3} Committee Reportz} 3¥}), European commission, Fact Sheet
Investment Protection and Investor-to-State Dispute Settlement in EU agreements(November 2013)- A
new start for investment and investment protection(¢|3} A new start for investment and investment protection

E
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FAgdel glol a3 Wi o] FARE AAE AN Bask Jrku B, A
GoE WA BIA AYEOR HARS ARE AUSAE 93T R

113 AR = FAES 49 WEst 2 slAM(clarifying and improving investment

protection rules)o.Z O WA= Eo] FHHH3 FFAAN BEAo fAHTS A<=
A, @ FAWAR RS AR B AT olmHlonA A4S 2P 4
A EE Fole A1 wAEA el 4

7

A BS AREAR A A
g

e
AA ol Bt SMA = A) @ 7= 4 ¢] (definition) -7

-10
Lo

2 Qs FARHY- AF o7k U astnd g4t TR o X
st o wiAl Q4] WEstE 93t =8-S JPsAvtal gt 24l SN AAE
SAuH o] A (improving how the dispute settlement system operates)o@ @O <]

i<h

ety

AFAARS] Ty = oo 2]l o) di(Es], SAFAANA gt FAA A F
FrA=e] FANES 2T BE WG A=oHFE), @ TAAEY U SUFA
d Mo SN, TAAE 7E 2 AEA] 5 ol s ARk 9475111]% 58), @ ol
Aol T4 ARG dHAH FAE AT =HEFANE 7E5ehe AR =
) @ i

) FAFA S A Qo] AT SAE FA 5= Ei%?}(safeguards) =
S AR e 2 AgEtal il

UNCTADY EUS} 22 tatd Aol A AAA 359 FA44 9 £33 g o
A&7bse HAA 2 AAAAE vfAEy] 9 =86 FE V|EY T HE 9T
o] B35t FAEAY 118 R FHE AFA A #dolA Fso oA, FAFA T
o] FFEAS 9k ALt FAES 71 2 FARFY] 4B FAE HH FAHEA
89 Westehe Aot WEtE vEehva ok F5 f-veke] BIT, FTA FAF %
s TAFAEAE 2 v B2 #d glEE olo 2 Wwstd Rk osjyuels &
Hrgste] FARSE B3 FAFY I guUlatAle] H3S o|FEF dloF & Zlo
o g&of, $ElvEtE Al 109 BIT AAxo=A115) Fstal daAAd Ade F24 A
A 9 ool5 Wk FUY, FAFEAEAS viEdgd oz A FAH e 7o &
oF & Zlojt}

112) European commission, A new start for investment and investment protection, p. 1
Avalilable at : http://trade.ec.europa.eu/doclib/docs/2013/november/tradoc_151916.pdf

113) Ibid, p. 2

114) A new start for investment and investment protection, p.2. EU F&9+= 2008-2012d Alojo] Ha=
21479 ISDS AbA % 53%¢ 11370] EU 3 QF(F2 YEda=, =9, 9F) S50 Ja A7jg Aoeid,
2012 @3l F<t AR 5270 F 60%7F EU T2 o8l MAE AL, vl AR A 7.7% 130
UNCTAD E74& &3] #< EU FAAE°] ISDSE 714 %ol AR&stal 0)\3 < JASG. 3, EUE 239
FAA =] AEe Asket v, o Hl T FAE Adtele wEdo R S Asta, A o
£ FAFAEIYUT-EU CETA FA3A 3ol wadstar vke AolA F4 Bo ot FAFAT AF Abo] 9
7HE 27] A8 =98t dS5E ¢ A

115) MENA OECD PROGRAMME, Trends in international investment rule-making and Investor-State Dispute
Settlement, p.9 [Chart of Top 10 Signatories of BITs in the world] #=%, 49, F= 292 9= o|JE
ojgg]o}, A ZaY Hdas, H7lo-SAF2 T El=n A, available at:
www.oecd.org/mena/investment/45727836.pdf
(2013.11.28 A1)
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[F311] Sevebt AAE BITY W %4 7% (1Y 71F 9 Ad7]%)

Hol==
. S2lUetr MZE BIT &
BH-5-21116)(13.5.23 MH, 14. 5. 17 &£5)
SH-22CH13. 2.16 & 9.09529 MNgY), S-2Z210[(11.12.8 &5, 09.10 AY)
SH-21 (11.8.13 &€&, 06.11 AMYH), SH-gIl0117 (11.3.27. &€&, 06.12.12 ANH)
SH223|LHI (10414 25, 04.10.26 Al &), 8-J1=(09.8.9 &%, 07.8.10 AY)
31231 X(08.7. , 07.11.19 A¥), 8-=0ILI2H08.6.10 &£=,06.6.30 AMH)
- _C.’_EIA:V\(O837 g5, 07.6.18 AlY), SH-OINIZ2HI0I& (08.3.7 £5,07.6.18 AH)
k= BITOHE) (07.12.1 2£5,07.9.8 M), SHXHHIO0IBt (07.11.05 €&, 03.6.10 M)
SH-901E(07.8.31 &5, 04.7.15AK9), St-2IHI0t (07.3.28 &5, 06.9.21 AYH)
SH-didh=(06.12.21 &€& ,06.5.5 AY), $-IJH010tLH06.8.20 2&, 06.7.31 AY)
SHS2lELI(06.7.21 25, 04.12.15 MY), S-IZ0IEI0K06.5.31 £&,05.7.19 AH)
SH-2HHILIOH06.5.18 2£&,03.12.15 AY), $-012H06.3.31 &5, 98.10.31 M)
SH-&2HII10H06.2.7 &€&, 05.5.27.MY), sHUIZet=(05.3.1 &5, 03.7.12 M)
SH-RETH(04.12.25 £&,04.7.24 MY), S-UAE(04.6.15 Z£&, 02.6.9 MY)
SH-HIEE(ONA)(04.6.5 &5, 03.9.15 MH), &-228H04.2.10 &5, 03.10.8 AY)
SHECILIEIEBI(03.11.27 &, 02.11.5 AMY), sHEFLI01(03.10.30 &5, 00.11.14 AY)
SH-01 A2t (03.6.19 &5, 99.2.7 MY), &-2(03.1.1 &€&, 02.3.22 A H)
SH-DHHIZ2H02.8.17 2&, 00.8.1 AY), SH-AMHIEZ2(02.5.25 &5, 98.7.6 AY)
Ha SH-THLIOH02.2.8 &5, 01.7.10 AY), &-2X2l(01.9.30 &5, 99.10.12 A Y)
E'Iz’ - 2EA(01.7.19 &5, 00.10.24 AY), B-LI3t2tH01.6.22 &&, 00.5.15 AMY)
k=

25
-223(01.5.8 &5, 98.1.27 AH), &-LI0IXI2I0H99.2.1 &&, 98.3.27 AH)

$aar0|u(97 1.3 25, 96.12.16 NY), B-HPIRA(97.8.9 &5, 97.4.22 HH)
S-£32(97.7.30 &€&, 97.6.30 AMY), S-ASIHI(97.6.18 £5,95.8.30 AH)
BH-012(97.6.6 &&, 95.7.7 A Y), @—%al 0H97.6.4 25, 96.4.1 NH)
SH-0ITE(97.5.25 ¥5, 96.3.18 ANY), S-ZE2CI0N97.3.12 &=, 97.2.10 M)
S-2tEHI0N97.1.26 25, 96.10.23 MY), SHIIASAEN96.12.26 25, 96.3.20 ML)
SH-Ze|H(96.9.25 €5, 94.4.7 NY), 8-2t2A(96.6.14 €5, 96.5.15 M)
BH-01G(96.5.7 £&, 96.2.26 AlH), SH-EIXIZIAEH95.8.13 &&, 95.7.14 AH)
SH-H2(95.3.16 &5, 92.4.27 N%), SH-F0ILI0H90.8.7 &5, 94.12.30 MY)
SH-AMCI(94.7.19 &, 94.1.17 MY), S-E31(94.6.4 &5, 91.5.14 AE)
SH-HR(94.4.20 &5, 93.6.3 A, 2011.8.1 FTA &€&2 =2)
SH-0IZHIAIOH94.3.10 &5, 91.2.16 M), SH-2IS0ILI0N93.11.9 &5, 93.9.24 AY)
S-TH20t01(93.8.6 &&, 92.12.22 AY), BH-RXHIF|IAEH92.11.20 &£F, 92.6.17 AY)
SH-0IEH2I(92.6.26 &5, 89.1.10 AH), SH-2{AI0H91.7.10 &F, 90.12.14 AH)
S-271(91.4.30 &5, 91.3.28 MY), &SH-I3|AEH0.4.15 &5, 88.5.25 AMY)

E2t=(90.2.2 2=, 89.11.1 AMY), BH-E=(89.9.30 L=, 89.3.24 AH)
SH-220lAIOKB9.3.31 2&, 88.4.11 MY), sSH-&DIt2l(89.1.1 &5, 88.12.28 M)
St-2 =2 2tHIAI(88.10.6 2£&, 86.6.18 A1), BH-CI0I3(88.6.2 MY, &£5)

231(80.8.15 &=, 80.3.28 MY), s-9(76.3.4 MY, &¥35)

|XI(75.11.28 &5, 75.5.23 NY)

%0 ro

‘_E
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ic]
<
Ay
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e

Jt2l0K06.11.16 25, 06.6.12 MY), S-ARCIOIZIHI0K03.2.19 &5, 02.4.4 M)
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D AE2I91(02.8.25 25, 00.8.11 A )

(gen . | B BE(99.9.162 8, 96.9.6 AT, B8 FTAZ 04.4.1(52)

oo gy | EIIEIS(095.16 BB, 00.4.16 M), -0I2HEILIG6.9.24 ¥, 845.17 HZ)
B-HES2(96.8.11 25, 95.5.3 M), B-HRIE(96.5.11 25, 93.10.21 HY)

X B-121A(95.11.4 25, 95.1.25 ME), B-QAE2(0H91.11.1 25, 91.3.14 HE)
SH-HIUI2(85.9.2 2E, 84.7.12 ME), B-T2A(79.2.1 L5, 77.12.28 HY)
B-=(67.1.15 25, 64.2.4 N)

é%%'ﬁ BH-AID(02.6.27 2B, 00.11.14 HE)

e | ETARATTAT MY, ¥E, 06.9.1. EFTA 252 58)

116) 35U FARAEA Article 1(4) the term "enterprise of a Contracting Party" means any legal person or
any other entity constituted or organized under the applicable laws and regulations of that Contracting
Party (3-2)

117) AA%H; 1976\ a-#A7)o] EARAHA = o] 79 incorporated and existing under the laws and
regulations of the republic of korea or in which nationals of the republic of korea have directly or

indirectly a substantial interest, #W7]o]¢] 79- having its seat in its territory and consituted in
accordance with the legislation of belgium= 7%
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(%3 2] $-2luet7t A 4% FTA £4F chapter 4 <19 =4 7]&

FTA oo =& HO
e-&d enterprise of a Party means an enterprise constituted or organized
St-0| under the law of a party and a branch, located in the territory of a
s==H|0} | Party and carrying out business activities there
enterprise  means any corporation, (E2h)that is duly Jncorporated
SHADEE | constituted or set up or otherwise duly organised under the law of a
party and including branches, (&)
4 (b) a juridical person or any other entity, except branches, constituted or
S_EFTA organized under the applicable law of that Party and carrving out
- substantial business activities there,
making or having made an investment in the territory of another Party
~ Juridical person of a Party means any legal entity duly constituted or
SH-ASEAN . ) , ) .
otherwise organized under a Party’s applicable law, (£2) and its branch
&t — oI & | enterprise!® means any entity constituted or organised under
CEPA applicable law, (&) and a branch of an enterprise;
Juridical person of a Party means a juridical person set up in
accordance with the laws of one of EU or of Korea respectively,
and having a registered office, central administration or principal place of
S-EU business in the territory of the EU or Korea (£2). Should the
- Jjuridical  person have only its registered office or central
administration(Z &), it shall not be considered as Juridical person
of the EU or of Korea, wnless it engages in substantive business
operationsi19). (S &)
Sh-| = enterprise of a Party means an enterprise constituted or organized
= o under a Party’s law and its branch

118) 3-2% FTAoNA = FAAIZA Wele] Aol oo Fx} Aol The Parties understand that in order for_an
enterprise in the territory of a host Party fo qualifv as an “"investment™ under this Chapter, it must have
a place of business and assets used to carry out business activities in the territory of that Party. X 7]

= x}O
= A

119) In line with its notification of the Treaty establishing EC to the WTO (WT/RGE /39/1), the EU Party
understands the concept of "effective and continuous link" with economy of Member State of EU
enshrined in Article 48 of the Treaty as equivalent to the concept of "substantive business operations"
provide for in paragraph 6 of Article V of the GATS. Accordingly, for a juridical person set up in
accordance with the laws of Korea and having a registered office or central administration in the territory
of Korea, the EU Party shall only extend benefits of this agreement if that juridical person possesses an
effective and continuous link with the economy of Korea.
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715U WTOZAY YA

(State Sovereignty and Legitimacy of WTO’s Finding)

[. =9

WTOB U714 Bl 3e] b5 ol WTORe) chat g Qaolch WTOZZo] 2715
7pitale] Akgolxle] BHORA vlFolRth 1elnR WTORR that R7HEolt Exjst
of WTOZ4Z 52 A1l o]olg Bgshs o2 YUt hFE £ F719 ¥
§ zuel Btk Jejoe, BhEeh YRS FaslTet Wd AYL 150 WEA 2
HEUS st Q7] gl WAl AoR 7EHch,

' o st 923t o|sfjo|Ct. =704+ Krasner®
I ERAROISt 5YT ojol A2 oht BAE AUslef welstax ek WIOS) 7
3l = H

staxt aict.
JejoR, AAS AR UEYI) W R FvkE do) 2@del of
e oA Fxlo] thetel =olg stuAl st oleigh WAL Frkxuol thak WTOO| o
ol WIIET WIOL 27/H50e ofspAl77| ek ZepARIt 548 4 9

Fh5dolete WO, WTOd tidt 2715 WTORg A3 B7te) ol 12

U, WTOZ ol tiet 27H5e] welol chat Alshe 7hS0] WT092g E4dfo} st ol g2 A
WS & Ak AE Eol. hEol KT ol WoIY & AT AL BByt Y7
of ARe HYEY 4 Ut WAS At Zlol. I ok, o NS oleldt Alghe Aumn,
Hazlpet id ZRe Wk WIoddAl Fod 29 FhEe UGt He BAY
Zolth. o2 Sof, gher WTORRol 27H59S Aok 7Pgstd, 1 @R 2ol dhat Aelzt 4
4717 AR by Fas FdA a7lolch mopdo] B3 vlLEer A3LIAE WIORA RS
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S 2Petn, WIORHRS 55 Dostn 2RYsit Zwndoz, garlis 55 A
of AYe 1 YYRo| WAl AT RATh el P 2ARMY YR FR 2o
Ha21PE AR 8L WTORA R oigr 44% xesidel 27sto NS 25 §Y
Foieie AES @ o Sol. BA71TE FF §olo) g o] sl S o8l
St RS0 AHe Adselr] flste] WTORAS] 2A7ES AMeb AEaE 2t

1) Alain Pellet, The Normative Dilemma: Will and Consent in International Law-Making, 12 AUSTL.
Y. B. INT'L L. 22, 45 (1988).

2) Stephen Krasner, Sovereignty: Organized Hypocrisy 4 (1999). 1% o|g|3t x}¥o] Z7t=ge “ZAA
MEFU 0l YYIGL
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WTO7} Z715#S ofsbal7]7] Bk Jei® 4 9182 AARRIL A4, Kal Raustiala
£ AAIPE 05 F7hS0] MYStE SAl0] AFA 2 eroleta
FRTh ARHoR, A T F7h50l Ao & SEro|ct8)
15 UT WTOS] ol chat WTOS] e 271 2t

o2 Sol, 19509 =Y MFF B/ISoAE UN sl9silo] AH=EAS &lsts] sto] @

3) Supra note 2.

4) Anne-Marie Slaughter, Sovereignty and Power in a Networked World Order, 40 STAN. J. INT'L
L. 283, 285 (2004).

5) Richard H. Steinberg, Who is Sovereign?, 40 stan. j. int'l. 1. 329, 331-332 (2004).

6) Jenik Radon, Sovereignty : A Political Emotion, Not a Concept, 40 STAN. J. INT'L L. 195, 197
(2004).

7) Robert O. Keohane, Sovereignty Interdependence, and International Institutes, in IDEAS AND
IDEALS: ESSAYS ON POLITICS IN HONORS OF STANLEY HOFFMAN 91 (Linda B. Miller &
Michael Joseph Smith eds., 1993).

8) Kal Raustiala, Rethinking the Sovereignty Debate in International Economic Law, 6 J. INT'L
ECON. L. 841, 841, 860 (2003).

9) Daniel W. Drezner, On the Balance Between International Law and Democratic Sovereignty, 2
CHI. J. INT'L L. 321, 329 (2001).
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