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WTO ®74%4 GATT A20Z (Ee] ‘Qzk, 58 w: A2o] 4v T A% Bid B
83 Ao Uik AW Hele= GATT 1947A4| Aol A WTO AA-&t ddH o=z Wl
of $tthD WTO 83 Far|#2 GATT #A20x9] dntoe] FA4A FAE Us
‘Fagk o ouE AdstE dol| GATT/WTO AHdelA A7ld E&ES T3t 3t
Gel wele @4sistn Aokd Tl GATT #2029 ‘@adl o wurjEowm
WTO &A2718e] A Hes dubl ded’ gl 2713 Aol oty
AR o2 dHAR= HElel 2AF X obd dmig Y= Al Ao <
MHow wale Wad HAE “HaARswn & BusE Ao olw wHgA
% 8% =2d B St AT ohlold AN EOEA AT BEEsT o0

D WTOo= &< e Hels A F 7FA ol 24 ddAAT A2 GATT A20xe ‘I8
sk 9 YulE BHES A2 GATT 1947 A At GATT A20x Dzl B3 US-Section 337 A7A( GATT
Panel Report, United States-Section 337 of the Tariff Act of 1930, adopted on 7 November 1989
(L/6439-365/345)) 011t} o] WTO AA7} st YA Korea-Beef A7(Appellate Body Report, Korea-
Measures Affecting Imports of Fresh, Chilled and Frozen Beef, WT/DS161/AB/R,WT/DS169/AB/R, adopted 10
January 200DellA a3k of ofu]d tis] s BAZ L o] o] Fo] Huh. i 7 HT A
A Brazil-Tyres Az (Appellate Body Report, Brazii-Measures Affecting Imports of Retreaded Tyres,
WT/DS332/AB/R, adopted 17 December 2007)e] ©o]21 i1, o]|F olA7A = #& Abrdo] A|7|HA] ¥
Atk

2) GATT/WTO EA327132 GATT A20x )z (D5 B8d ZAJIAE AdstHA oo ojst
of $Y WHES A8 vk GATT 1947 3129 AHoIAY  Thailand-Cigareftes A4 dd &
GATT A20% (59 “"d8A” & BAstdA oln I ol BA GATT A20x (D359 US-Section 337
A el BARe FAstAY. Thaland-Cigarettes A1 32 A0z (Dl e “Fag” olfe=
go7h A20x el Je “FLF” olgte 8ok FLA ¥ olfUF AT A, (DEe] o
4 e (s 84 AdS F&F0HaL stk 11 o] % GATT A|AFE @A WTO AA7kA GATT
202 s 9 (e “ZFagk” of gk A st 11 T M2 OE AREY AAEESE A
Ho] 229 WS 285t Bdstar Qoh(GATT Panel Report, Thailand-Cigarettes, para. 74.)
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3) dE 59, J. H H Weilers Korea-Beef AA0|3 Brazil-Tyres AHAd| o277t “H Q3 ZXQIAE
Fste HYE TAAVE Aol ThsstEE AR RSl glledE et WIO daridd
GATT A20x9] dojot 3 7bed LdBEUe AAPTAE AtoldlA slva oty vkl W3t
th.(J. H H. Weiler, Comment Brazil-Measures Affecting Imports of Retreaded Tyres (DS322) Prepared for
the ALI Project on the Case Law of the WTO, World Trade Review (2009), 8: 1, p. 138.)

4) 17943 HEH z Ao} Yuk(Allgemeine Landrecht fir die PreuBischen Staaten)& 722 3kol] sl
e ARE 33 B3, AA, AME FAG] s Bed =X E FHAske Aelw” g Ask
A th.(Allgemeines Landrecht fiir die Preussischen Staaten [A.L.R.], Feb. 5, 1794, Part II, Title 17, §10:
“Die nothigen Anstalten zur Erhaltung der offentlichen Ruhe, Sicherheit, und Ordnung, und zur
Abwendung der dem Publico, oder einzelnen Mitgliedern desselben, bevorstehenden Gefahr zu treffen, ist
das Amt der Polizey.” Translated in English, “The office of the police is to take the necessary measures
for the maintenance of public peace, security, and order - - -.”)

5) Nicholas Emiliou, The Principle of Proportionality in European Law: A Comparative Study, Kluwer Law
International, 1996, p. 23.

6) BVerfGE 7, 198 - Liith, 15 January 1958.

7) BVerfGE 7, 377- Apotheken-Urter] 11 June 1958, 1 BvR 596/56: ©]A2 195811 6¥ 1142 =Y A3
Adae “of=ad” 2 4zl 7guiAl 3ot 54 ZBH Y Al2xs AYY Afete 18
A HEAddAS AR A8HL AP TE AL B Ak o] ARdolA rlEAddH 9 3T
ol HEH A

8) Alec Stone Sweet and Jud Mathews, Proportionality Balancing and Global Constitutionalism, 47 Colum. J.
Transnat” 1 L. 72, 2008, p. 109.
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oA Ao st 19 #A” & I HHAEALH] Jde FAATY

HHE YRS & LAdE Zlo)Aw, dHHoR ¥s FEIE VHAE
o] SEBAE sk Aol ZAEE A Aol w7t dElolE AR olE gl
o] HIHAHYLR S ALt FAE HEAL & JYth10 A4 vHPZLRLS FHHALLS
EE gAY d9dAyE @3d HEHe AAS AXNIL ded, A7 Deke BlEA
AH o= 9 7 FFAJA EA-o] Ak AA, o= HAA HEEHE HolEH R H
AAYZ e BTz A[ALE - BoALF - FL oulo HHAdLHog= Al A
FRAdRoz AR Juhs Mol FYSIThD =4, vlE g o] ALY A |
A FAFTE BEEsta 82 5 AthD AR, vHAELES HolE2H o T+
A HAAFHY FEC LR UA, vladdze ooy, AR o)y, FH3H o
o I8 AME E=3 AdAHoZE JpXo ZAS HuygFe £t ok vlEg L

9) Nicholas Emiliou, The Principle of Proportionality in European Law: A Comparative Study, Kluwer Law
International, 1996, p. 25.

100 dEFHAAR] L83 v gL A Hde] Griided= AT 53] s HAAAA vl
A 7Hg fFARE A& A A E(trict scrutiny review), F1Hd A7l E(intermediate scrutiny review),
a8 a gl A A7 E(rational basis review)olghe 7129 Al AlAFel BAl(tiers of scrutiny)oltk 18
U @AM AARE AR AR atolof whel AR thE EAQ] AR JEE ofvske A W, v
AR A EA - BoAddR - F2 9rY v gL olge Al MY RELF ] s HlEddR
< TAsHE Aolghe oA AR g2k =3 vlE g a3 AFPFHAATEH EHP T APFol thsiA
© HE AV Y R AN APHOA EAEA Fo] FHOE S ETE =3 RlE YA e

MRle] AR T E 93 HES I8l AY gle A st 7i1e HeE Bashr] 93 A=

2 e 3d W QA vadHEE A5 Ao v iAol g AUAA 844 A

e HRSE AAstuAsts Ags] vhERHo s thEojt. niAgo g HE YA Y FAHHA

o] PaHola wAQA HeHAANA LAEHIJL 2T FHE ] Fio] o™ §H AAANA

= "= o3 nPAFo ol FEola o] FHo| AZHoIT HIE w=m AR TAE AlAke}

HE g dze nug s FASE 44 e AL A= AR 8 T AR 8 F g Aol

= 7EE= Zol7F AT HAF FAFI AL Atk (Moshe Cohen-Eliya and Iddo Porat, American Balancing

and German Proportionality: The historical origins, I+ CON (2010), Vol. 8 No. 2, 263-286, p. 266; Jud

Mathews and Alec Stone Sweet, All Things in Proportion? American Rights Review and the Problem of

Balancing, Emory Law Journal, Vol. 60, 2011, p. 104.)
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1D 7bg 2 A7se] e WY AHORA AW SUBY AN AAHY A5 FAH 7
A4RE BRI B 990l Jou WEY wALARE BAF 7o) Y Aol Fste] S A
£33, T4 VAR A% - DY - AL BE PEATE 28 Aol W Aelshd mag U
NEFEE FAT B Sof B AWPAA ASHE NARAHS WEA PAH FHo| Y= AT
of gk WPy YRAHoRA HMAFAN S WA TYL 2] o] WPAFH {FTE HE

stal Bbgebal, a8 9ol AR AR BAIH iAol e Afols AAMAY Aol A A&
Ha, AR FAHe] gl A AU vEgddRo] AT w3 ZAEUY vE LA YA AP
st FEE = ihE AAR oA HlE A A - APH - A S BF 75 (Fug =
Y BEPANY A LH Y WEH AN, FRSAT A5 AT, 2004, 5499H)

12) #dA oz ngAddae JAH 0] gleAgs WA=, RFFe] Ay, Wy o=
2% <4 9th(Aharon Barak, Proportionality: Constitutional Rights and Their Limitations, Cambridge
University Press, 2012, p. 2) ¢ QWA AL A= HA 7oA vlEd 93] E =&3ka,(Nicholas
Emiliou, The Principle of Proportionality in European Law: A Comparative Study, Kluwer Law International,
1996, p. 40.) Alexy®] 7-¢ HIHAZLHE 7kAU o]9)S Fe= 7]Edo] WAEHo] Slof 7EHoZHE
dAgzxoz =Edva dhrh.(Robert Alexy, A Theory of Constitutional Rights, translated by Julian Rivers,
Oxford University Press, 2002, p. 66.) SHAZA vl LF o o]z13 EHL WITO EAd HAIA A o]
e Afols WTOH S yidHoz HHAdRo] HHHAY WIO FAe “Hag” ojghs #48UE
< v o g WEWA Y dukd A i =EE F & S AR & F Aok

rr 4o
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WTO #ANAN AfFdolets A2 23 dFsHegs ASHos $83 nAA
A FZo] FEdte tEAR] e ATt vEddHe] HEZAE A8t Tt
& Ade GATT A20= (bEo daA ATy E 8 A7z It o] =82
T+ 7HAE FAEH. AA, GATT #A20x & dAe ded dAdre]y s

&l
WTO £As A7) W& Aste Zlo] Wasith BA, WIO EA3127]#o|GATT
A0z o] Doy Borlzen wALAR o 488 P HE1 WS
weldow wAAIE Ao wigAT ol& SdA o EEE $4 AxrEomA
Pz

vl dd 2ol Mgt AETtxel s Lot GATT A20x (=] AAZIE]l dA
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gt OE BAL 7Y U ddstE Fue BT Wy BAR Su gk Hw
A a7ss MALYHe FPHE BAe ddstsd AE £9E ALsTE A

13) Georg Nolte, Thin or Thick? The Principle of Proportionality and International Humanitarian Law, Law &
Ethics of Human Rights, Vol. 4, Issue 2, 2010, p. 247.

14) gvtdow  “‘ngddE’ olgta & we vHAdAF Y FEAZE T FL o HHAAA &
skl Yl oml e HiE YR’ ojgta 2= Zlo] & H Atk Iy o] =RdMe ‘He
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2) MHL o] B
W Ag4 43

A = (principle of suitability)& F738t= H43 Add $o ko] AA A A
H o 2571 )29l A A (rational connection),1® ¥ Ad(legitimacy) 2 A A
(suitability)1n-g& ztolj= Aeolth. H4& EAst=d ‘A3 sHappropriate)’ o] =
7l fliAdeE O 534S ddster 2eolds Ef0] He a3 Fdold #Hohld

= il
W As ZAL G SR ARAUR H2

Eo 4
fsiAl "ot ARAAAdR L HHE GAA Kot HH& Adske=d v He
FES AYlle 9Ee Aot o)A HIA LR H2E A dAE 5HIAHS 98l
AelE ko] 93] F2S AR s REAOZ EXS AR RS gHo
2 3R @, T3 AdgE e G E s 538 4ddeE AP e Qe
As GAETH0 HeE Fdo] F3ts 58S S8 AdAE F Jde g, a8a
Adeld oy 2431EE 53 Aol A AFA0] Ae T oA FH{S o=
ZbFETH2D wkoF B2 Do 2Folgts 8ol HE gzl Fro] o7 s B¢
e & o] FYsitd, I H3E& ¢ @ol Adste 7P EHHA o] Ut
A A3 o] HI| wiEdd HAAHALALS 5o HES Jhed 3 HdE AP}
T2 g73%E HolA  H i3l H(imperative of maximization)® o]&tal R-Et} .22

(2 daA 43

2 2 A Y2 (principle of necessity)2 F73h= H& T+ 71X 9] Ado =z Qs “HI)E

15) Robert Alexy, Constitutional Rights, Balancing, and Rationality, Ratio Juris. Vol. 16 No. 2 June 2003, p. 135.

16) Aharon Barak, Proportionality: Constitutional Rights and Their Limitations, Cambridge University Press,
2012, p. 303.

17) Alec Stone Sweet and Jud Mathews, All Things in Proportion? American Rights Doctrine and the Problem
of Balancing, Emory Law Journal 60, 2011, p. 106.

18) Aharon Barak, Proportionality: Constitutional Rights and Their Limitations, Cambridge University Press,
2012, p. 305.

19) Robert Alexy, A Theory of Constitutional Rights, translated by Julian Rivers, Oxford University Press, 2002,
p. 398.

20) Nicholas Emiliou, The Principle of Proportionality in European Law: A Comparative Study, Kluwer Law
International, 1996, p. 26.

21) Aharon Barak, Proportionality: Constitutional Rights and Their Limitations, Cambridge University Press,
2012, p. 305.

22) o2, A vAAdLE, [FHAF] ATH Ads, 20093 6€, =3HET3I], 309H.
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23) ol&d, 22 =&, 314,

24) Jeremy Kirk, Constitutional Guarantees, Characterisation and Concept of Proportionality, 21 Melb. U. L.
Rev. 1 1997, p. 7.

25) Robert Alexy, Constitutional Rights, Balancing, and Rationality, Ratio Juris. Vol. 16 No. 2 June 2003, p. 135.

26) Aharon Barak, Proportionality: Constitutional Rights and Their Limitations, Cambridge University Press,
2012, p. 317.

27) Ibid, p. 321.

28) Ibid, p. 323.

29) o2, A vAAdLE, [FHAF] ATH Ads, 20093 6€, =3HETI], 334.
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D #8485 U4

Mg UH e A e8] gAE BA wedel AeHs 4FAA o] UF vefe] 94
slojof @) wlAA A o] HEHE FHoldt A Urhbs T o] U Dol
FEaln Qi Agonh® WadUHe SASARL st 2AT 1 2He dds)
Sls) AeE Fu zhol waH BAE BEsE oW, 74 HEd BAL s
gael SAseE BA 2= Qs walE R 0 2o giuses WXy
ol WAA WelA Rkl WA ALE e 1 WU P EE deEe] A=
ZEslt Aol AAEA Bk L wlagdAe] A WA FEU KL v
MAd AN, 5 nYFe FAA FESE T oo A7t s 7y 25E
JREEZ WU B MAgANe] Age FEIE WY ®=E AN MnP AT

30) Benedikt Pirker, Proportionality Analysis and Models of Judicial Review, Europa Law Publishing, Groningen
2013, p. 30.

3D Ay 249 take gUolth e e Wipgel WA WAH o2 THHUGD HelH,
AANA Teln DA PAHo] FoT WYL B AL HAZ sho] ok ol golt

3 L

T omE JEA AL BA ol EAsta 7] Wl AdEketr] wlg- o ol dytHow 2B 7}
28k Fojof, 71EMEe] g a4 e dHY A5y AT AES IutEg 213" Hd o024 AHEE
ok HEHA Wbl E 4 &Y § Q4o AY THAE YElle FAA ARdAA AH8E F e #
32 o s dFolgs RS AMERITE o] JHA R oldE = AL Aol oA Y] FoAH F
238k o3 wjFo|t}. (Guido Alpa, General Principles of Law, Annual Survey of International & Comparative
Law: Vol llss. 1, Article 2, (1994), pp. 1-2). ¥AZF]e] A<l A2l H. L. A Harte 7|40 =2
He &3] "HAE ofyH F(all-or-nothing)’e] W o2g FARATGT o 2K WA F23 BHA F
83ty Fe 98-S s HYHS FAYY 9, Dworkingt Alexys WAy HYZ o] =gldoz F
HEo] EAS AAsty WS Hady geFoez A ity getsts HAA S HdHo =
(principle theory of law)& HAA AT 259 Ao BE HAAE HFAH HAdHoE F4H o
oo ok WA CAF ofyd 0 o WA o g Hfwo] 1 WitHo] HEEHE IAHT A
of FolAH 1 qtaS AEI A FAENAY FAESHA Y A Bk wekA I E FAlsE
| o] oJE shtel Aol e fAET ¥ F4% IS 3] wEol I o] ¢ Fasta o4
AR A2 AA WA F A o] FEITHE S| o] tE FAET T F83% ZoE
= Zlo] ofe}t tiAsHAl "ok &, F Y AHe] FEHH 1 = F Y AT {AT sler 4
i, B8 v fFESA gAY SES FES] fEiA G997 BEoldelk it I8 o= Aol
L Zo] Fa&SA Fokx MHAAY AAHEAE HAAY dE S oA AAH T
SAHAY, Aol $AEE T R osiA AR ofol whal M-S W] 2zt
97 o AYEs Zteth kA shutel dFe] & she dFA FEE o

sNAst7] flsixe 24 A A vlF =e $85F5 126 "ok
5 12]¢} 71ete] 2 7M1 S0l FEdhe A= U
ofgl BAAZY M= TY3 dAEEe] FEde A (EAY AR 3
F(EEAHR LY At F2)7F US F Ja, Ao Ve
5, Y Aot F7RIHEA, 2AAAT A4 Y FE

, Ao 4, 29 ALE 2008, 213H)

33) gutd o g A o' PHE stAY A FAY e o' FHC AU UA FE A4, == B
o] oj@d FE AU stA FAY Ee o' AHdl AU YA @e AAE wakoh(Lief Wenar,
Rights, The Stanford Encyclopedia of Philosophy (Fall 2011 Edition), Edward N. Zalta (ed.), URL=
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2=
T

ATk Yol A a3

2 AL BEAH AN

HgAd gz 23 88 53 99 FA= nEdda S &3t AAHS 23
Z, 583 £ #AV EASt I =9 AAC A Ao JAA[A T EA5HS
HE LRSS A8 F Udod, 2oz nyAYRS FAstE A /e REARS
gt AddA AEE sHA Aok Al 7HA FEAHCE FAE HEHAZ LR Jid ol
od Fz& Adsted ‘vEF A FEE AAgsEy 87sE Aoy & w, 1
H Al Foolgh, oW H&& GAsted “AFe Fooloof sta, 1 H3E& A
Ao =N JHE de 8 FH s HE HAI ste FHolojor s, &
Atz e 523 RS AddozAy s de O 53S ‘FygFe=z A
A’ ate FES AgstgE AL oudta stk BlEA B4 s rRHow
7 Mol FA8374 & JfeY o] FA%T &, Fete FHPDH olE I3 A E B
= U2 5HP2) a9 F7ee 548 Adshr] fsiA AgE FaMDe] A
T}.35

oA A nie} Zo], gl Mo F73te HHPDE AFE 7MeAdol =7
olgte AEAE HESE Aol AFAHALF H2=EPI-MDelty. 18 FF3te 53
PDE AdFozzx I3lE Be o 5ZP) disty Fallg Eole HAaATY o

34)

35)

<http://plato.stanford.edu/archives/fall2011/entries/rights/>. “Rights are entitlements (not) to perform certain
actions, or (not) to be in certain states; or entitlements that others (not) perform certain actions or (not)
be in certain states.” ) &, Hele HAA 23X, AF G0 nEtA, gElo] 2o webr AlEEAl &
8 A qelgtar & 4 Utk I8H delY] HHE F o FAHeE FEs £ u, WA e
(legal rights)gk EFRICAl oj| ojF-5 F3st= ol osfiA 1 Abgoll Al Fof= = Ziolth.(Joseph Raz. The
Concept of a Legal System: An Introduction to the Theory of Legal System, 2" ed., Oxford, 1980, p. 21,
“In general, rights are conferred on a class of persons by a law which imposes a duty on another
class.” )

Wl oA Foid shte] gyt gE Al FEITH, o)AS oW WA o= Aok st
5 dYSEe Hluyd Ty A os AT & d=rbdd daA, A AeFES vEEE Al Y Azl
SAZY. deFES igEe Addde FEske 7 HY ddE Had g Qo Ee dY¥E 5
219 Y%, SEste A E AR MuFd ¢ vt BRe AP F A d4F, 18 FE35
= ddE HudFd 5 dual Be AP A4 Aol I2zlojtt ojd A& tE YA dYgE 1
of &3t oo #HAM B, A AAS ATt A5 FdYu A54 Agvbel wet o F-9
BAAE =3 &4 R AF4 offuRE Uy dgdE AR gi&) & 44s YeEhla ok
A=, A9 24, WAL 2008, 214-2179) ARl dAYE A AR B, FI3AH TS Sl
A Aels HsfaAu A= e dx §82 F (v Be doF9F  dg¥absolutist
conception of rights)& 7F%l Nozickd} 22 o9 Aol FHFHFES FA 3= YA olth (Andrei Marmor,
On the Limits of Rights, Law and Philosophy Vol. 16, No. 1, 1997, p. 7; Robert Nozick, Anarchy, State and
Utopia, Blackwell, 1974, p. 169.) olol| Wk, Bt} 11gatAY 583 & dgES BEsy] A 45, =
T YT TFY AYSol F=T Wl el dEE AT F Jva e el AP EATY AA

[e:

~~

A, of# dggo] fAEE TR I 7IEo]l T2 Ha o|AE Aste A2 A= A9 o
s} S AH A Ao FHoA gEAA du. A=, dee 24, H9Ak 2008, 216
)

AAE Uil L3 egal

EZ(ends)> EZ FAT 5 JATL VM AL i A=
principle)F ol et ou|o| Al PR FAI8}a, FTHmeans)> MO 2 EA| &



FFTBMO] YEAE BB Aol WU HAEPL-MOlth Alexys Bag
e A9 T AR M@ A2 welA FTEE 2ACDE Msd Y= AP
t Zoletn FART® oebd Be4dde e 9 A4 e $A%
BAPDE GAT 5 JEAE B, olzle AT Ulel uld AU - AP AR
olth.3n e ZAMDE 27ae ZHPDES Adsis HaE R e BH(P
dsl ALY SBMIY 4 ATHMI=M2). ©] A% HP4 U Hlxee] Avel Bay
AH HAES ARt YHEA Hi, BA B A9E Foo] BAF FUom AR
A A 28y HelE nE o2 BAC)Y e AALAsNEE Bed FTHMIM)o]
BE 1 Hlgol YT Fobd WAL AHHE TE oL nesE W 1 wge AR
g 4 9L 47 Aok 2UA APEYE HaEE Hadad HaEd EHths
=, Wed 2AE 9 Fres 2L 94T ¢ A= AFH Aolojof Ak Fya
= EAS 94T 5 9lE AL BUA 2A7} 57 9B, tjaze) 249 48
ol APHUH HAEE 18F P NS AASE 279 A 447 J)%
& B Fo orle] MAgdN HAEE F7EE BACPDH 12 s AdE B
tOE BAHPDY BANA F Al B2 Ade] /by BT 22 e Aol A
E W B uyFHAHPL-P2)oltt Alexys F2 v vl AdLE S HYo =R 7Hes
Ae wAA BAE ZACL PDS HAAAY A& aTsE Zlolgy FFHTHLO I
2497 H2EE 0F Mz M2E sl @tk We4d HgiER Wi @ F
oz AT ARHEMISM) ofd Feke] Muls|ojel s=xe] BAlE A
oz b5 By BAZ ohJe WMAOE sbsd PLE P2g} wwP st 2o
BAlolth wetd] BaMAHe P FL ov)e] MAYAH HiEH 1ol &
T} 4D)

madeel A WA wAsh T oA WA A% 933 wed ANHAEE 94y
SaA s Bay O BHL AAshs] A HEE £ Aol BAE Rk of

= 3 74]
W AEY A FHI} Foolo  “HAT oAAX o]lF HH-FEA(ends-means
analysis)o] 2} a1 3t} 42 &
mjel mE gL El

e
HEd L2 H2E DA A= S=3)

36) Robert Alexy, A Theory of Constitutional Rights, translated by Julian Rivers, Oxford University Press, 2002,
p. 68.

37) Julian Rivers, A Thoery of Constitutional Rights and the British Constitutions, in Robert Alexy, A Theory
of Constitutional Rights, translated by Julian Rivers, Oxford University Press, 2002, p. xxxi.

38) /bid, p. xxxil.

39) /bid

40) Robert Alexy, A Theory of Constitutional Rights, translated by Julian Rivers, Oxford University Press, 2002,
p. 67.

41) /bid, p. 68.

42) Aharon Barak, Proportionality: Constitutional Rights and Their Limitations, Cambridge University Press,
2012, p. 344.

43) Julian Rivers, A Thoery of Constitutional Rights and the British Constitutions, in Robert Alexy, A Theory
of Constitutional Rights, translated by Julian Rivers, Oxford University Press, 2002, p. xxxii.
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44) Alec Stone Sweet and Jud Mathews, All Things in Proportion? American Rights Doctrine and the Problem
of Balancing, Emory Law Journal 60, 2011, p. 107. ¥ A4 ¢= H2ES F2 ou|o gLz H2EQ

32k

MR 7154 Aolvt Utk BAAAH HAES

A3t AR Hddsted o H vgo® gd4dd & 9
F2 oujo nHAALZQ] vuPEFe =5 ofH IAHgH
3 AgEo] e Aol FAY & 7bed A Hg 2
(Julian Rivers, Proportionality and Variable Intensity of Review.
174-207, p. 200.)

45) Ibid
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e \ks
HYE Fhote Aol & 5H9 @
of o3l Hriste HHE =59 HAol
, Cambridge Law Journal, 65(1) 2006, pp.
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46) Aharon Barak, Proportionality: Constitutional Rights and Their Limitations, Cambridge University Press,

2012, p. 342.
47) Ibid, p. 346.
48) Robert Alexy, A Theory of Constitutional Rights, translated by J

pp. 411-414. =AY FRE F4¢ HEH A3 wde)r}

o] ml¢- WAk, FEIE F YHo] YT IAE
AbetAl Atk Alexys olwjE m A 3

_‘lo_

ulian Rivers, Oxford University Press, 2002,
He 45 A5d. AAZ 24T 74
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Alexy?] FFHAL vudFe] 7=, F aIdHFS st 34 A 712 AR Yo
AP = JoteE AL dEF0 AA, BAVE He 9359 B35S e Ho9 A=E
gAsta, =4 AASe dAe FFo FaAol AL, upA Y Al MAZ AAE=
AR FFo] Faodol FAV He d2e il =& ESFS AT 5 AeA o
FE A= Ao|thsD 7|4 HluygFe] A WM 2 F HA dAl= ‘TAC E 9
5] T84 & Welv QAR i fAEE Hol ok FESIe A& g )<
Aot HeHe FaAde Amrt FYHoE AT Jhedirt EAJHE, olE Hsl
Nexy: £84¢ AS5F(riadic scale)’ o2 e We) YA H23H F

S(abstract weight)’ 538t= WHFE AAStE Ak 28 BA7F & 429 FA A
T8AAL “BAVE B 4FY AFAEE AASE e dF FFH FaHOE UE
57 olgte “F2E F2](Weight Formular)” &2 F&3TES Alexyo] Hlw g e

oo sttty FAGT e ‘AL wEe AN ARE Hst(in dubio pro libertate) ¢ YAE F=E
3o A= ojok ). (Carlos Bernal Pulido, On Alexy’ s Weight Formula, in A. J. Menéndez and E. O.
Eriksen (eds.), Arguing Fundamental Rights, Springer, 2006, p. 104).

49) Carlos Bernal Pulido, On Alexy’ s Weight Formula, in A. J. Menéndez and E. O. Eriksen (eds.), Arguing
Fundamental Rights, Springer, 2006, p. 102.

50) Robert Alexy, A Theory of Constitutional Rights, translated by Julian Rivers, Oxford University Press, 2002,
p. 102, “The greater the degree of non-satisfaction of, or detriment to, one principle, the greater the
importance of satisfying the other.” ; Robert Alexy, On Balancing and Subsumption: A structural
Comparison, Ration Juris. Vol. 16 No. 4 December 2003 (433-49), p. 436.

51) Robert Alexy, Balancing, Constitutional Review, and Representation, I - CON, Volume 3, Number 4, 2005, p.
574.

52) Alexy:= el Yo AsjEs AEE  ‘oR3Might: ), ‘F3Fo|(moderate: m)’ > FthdHserious:
9 ezt Al A sEoE FEdt L: 9483 5do= 7
T, =&, A3 nEE ARRET) 4749 AR tsste] 1 HE AYsteles AEHE =
Ao ZUE YA ATEOE EFE 7 Atk stk FFA gt okt T, 0 F
ok 0% HriEe tdS FHoEE od 439 B5F Z2 Y Ax, e IHeEes AAse
g2 4z FFo FA=E Yehdtk (Robert Alexy, A Theory of Constitutional Rights, translated by
Julian Rivers, Oxford University Press, 2002, pp. 402- 405.)

53) oW dHo] FAQ FLEE I dFo] ofH FAAH I BHH] glo] OE dAFA BANA A
Ao FAsHA JdARES F e FAEE Tt Yy F4H FoEE 9449 ¥4 $EH3A ==
AZH AFE A O@ AFl sld FYD F Aok olF Bo] ARE AR AsAE Aol
ofok 317 wjRo] AWRE YA AFRE AR O 2 24H F2HS AT Aokn T 5 AL,
WEFo U] WHY BANS WA AR Afol TS F4H FaNL Rl AnEYR
o AB/HoE ANEY] HEo| & F4H FT8HS F9T 4 9ok (Carlos Bernal Pulido, On Alexy’ s
Weight Formula, in A. J. Menéndez and E. O. Eriksen (eds.), Arguing Fundamental Rights, Springer, 2006,
pp. 102-103.)

54) WPijC =IPiC/SPIC, W& ZAAsl ok & A9l st A(C) A& #44 To=PDE Ueded, 8%
342 ol" AAPDY FAZ FoACl HhA Fadolgte RS Axste Zlojth AAPHY FAH F

84 AAsE @) st AP A FAH FaAolth S AAE dFAP)E T3t

32
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e A9 F84E Ce T8 AL AAHo o st A AR A% FoAolgs AMS YR
TAE FAE e AR FASE A Aed EE oRHD, Fem)’, cFuiEks)” o
7188 ARQl AR JEXE 20, 21, 28, & 1, 2, 42 HEAFT} o]E ZAR YAPDY TFAH F2 (WP
O IPIC ¢ SPICE 913 F8% 349 1, 2, 45 AdFo=2n Atk AFF=Y F848 A=7F oF
&, FYT EE CFUE 02 AgEe Al wEl AdEolor e A AR EHEH, Uy
2 % 2AR FuEsH HesEe A5 Aud T4 4 Ha, AAske 988 F53) A8 St
of FoAgoz AZG ATo] Y& A HE 8L 2 HY, ¥ o|frE FIHY AT s HS
= dtE o4 27F "k o] A% =F 4P/ YAPHETG A Ha 4HP)Y A e 1R

o o 3wk A ZEACF 1R ZoW A E)rt $AskEE, 4AP)EY O A7 2 Al 7EA A
= FO/FNEH)=1/4, Frm)/FHeHs)=1/2, FHD/FHm)=1/2¢1 7$-°ltt. (Robert Alexy, Die
Gewichtsformel, in Gedachtnisschrift fur Jurgen Sonnenschein, De Gruyter Recht, Berlin, 2003, &4 - &}
A4 o Faox 4, ALty W, A9 A3E, 2003, p. 344.)

55) Aharon Barak, Proportionality: Constitutional Rights and Their Limitations, Cambridge University Press,
2012, p. 364.

56) /bid, p. 349.

57) Ibid, p. 351.

58) /bid, p. 352.

59) Ibid, p. 349
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S5 Ao o3 st dAlolede]l ¥ =L ASA T84S 2y, O 18k ok
st a7 AdrbsAdel © Eobok soh” 1 A2 | )60

Hlawg o] e tiaiAs HAArt HEFYGrith AW H2o] fle slo] AAo]
ot Alexyo] FHFHZA L 1T E 7|&Holy FAFH EL AlFstr] wEol vy ol
g WA AgAH AFES Y & AT AFHoR HE3rd e R SH
| Aot Barake] AL FARRE WA o2 HAAX R [FE3HA HEE= W olX
T 7R 9] T84S AASE Aole 93] A r|Ee] gtk @] dth

II. GATT A20= (b)Z LAY AAZIES] st

L &EHoz o] g7ted H&F YA

ok

21 2

A}

D Zeduad ¥y

GATT A|20z= (&< “ZHQ3” & TAZE 3 FoAdATLS 1989d US-Section 337 A3
AN GATT sirde] GATT A20x (D&Y “Fa3” & afAstHA HFo =2 AAG 7]
=l weh AeE otk US-Section 337 Aol A w2 “AFFAT S TR o
£ F de Aoz AAHTEA GATTY t& A EFAHA & LA E o
& g Jvd, & GATT A0 EdAsts =X E A20= (Do “Zag” == A
T3 floh 22 YulE GATTO fAsts =471 delF oz o] 87bsstA &=
Arole dedom olf 7hed 2AE FolA GATTY & A EIFXNAY 4=
7F 7P @A eRbsks 2AE ARESoF dinks Zlo] W Esitt” 6Dal stk o] TE
ol GATTO #AetAY & EFAets O FYHLe=z ol§ 7 @ HLFHA% o
LA = didzA i F 7je 230 St

op

2) E|H o2 o] & FHedt tit=EA

US-Section 33774 “3FE]FH o Z o] & 7153 olgt= 818 AAJAIN, 1 on|7}
mojolA = AFsA] &, EC-Asbestos NANMA = “drglAd oz o] & 71537 fok

60) /bid, p. 363. “The higher the social importance of preventing the marginal harm to the constitutional
right at issue and the higher the probability of such an additional marginal harm occurring , then the
marginal benefits created by the limiting law should be of a higher social importance and more urgent and
the probability of its realization should be higher.”

61) GATT Panel report, US-Section337, para. 5.26, “It was clear to the Panel that a contracting party cannot
justify a measure inconsistent with another GATT provisions “necessary” in terms of Article XX(d) if an
alternative measure which it could reasonably be expected to employ and which is not in consistent with
other GATT provisions is available to it. By the same token, in cases where a measure consistent with
other GATT provisions is not reasonably available, a contracting party is bound to use, among the
measures reasonably available to it, that which entails the least degree of inconsistency with other GATT
provisions.”
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olg bR TekEAE FaFol Aol F
3

3 HAFHAT =

US-Section 337 Aol A 7143 GATT A20% (D& “HQ3” 2XAAE Adsts=
7129 “HAaF-Y9A S east trade-restrictive)” BHIZExE  Thai-Cigarettes Az ol A
GATT A|20% (D& “WA” ZXE Aste= 7|F22 o|&H A US-Gasoline A+
A, EC-Asbestos Aol A A& ALEEHAJAT. 25 ALzl os) A7|d ditzx]7}
GATT A20% (D% olvle] AFRE Hxg GAsted “Bod” =X dBdsis
d 9olA GATTY t = FA, 9= = )
U g ERASEL, damo] o8 As FYHoR 4T £ As kAT dTE,
AZRS BAS GAsr] YA AgE Bz =

drhe =
“GATTY & 4o EFASHA FomA Fez o=z olf 7Hed tihxx]” o
GATTe t& A8 dd BFA AEE 25 GATT Allzx, A3Zx, Allzx 5 A

< F7oe A8s ¥ ARFds
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2. Weighing and Balancing

GATT 1947 AAe] US-Section 337 A1 #do]l GATT A20=x (A= 9wje] “HQ3H” o
el =43 “FEYHOE o] & Jhed” “HAFIART dibxA e EAlge #dU]
=& WTO ®HAAse] 2001d Korea-Beef A2 2dA7|3o] Aol A& wHrol=H o
I3 Korea-Beef M9 Aa71#e GATT A20% (& onle] “HQ3” ZX<2A
A o 5k “HAFHAR” o ofwmleo] “nluy o] A (process of weighing
and balancing)” olgl= M2 AL ClEJh

©@ag o AYe O BA B WE == FH AP BT 2%
zxo) o3 7o, @ 1 WE mE A o3 REEE oY mE

62) Appellate Body Report, US-Gambling, para. 308.
63) /bid; Appellate Body Report, EC-Asbestos, paras. 172-174; Appellate Body Report, Korea-Various Measures
on Beef, para. 180.

_14_



A Fo4 28T B FE e Y0 U 1 WE E=E F49 9
g2 rais dde] a4Se vadRst FHe TFBTL” 60

Korea-Beef M4 AA718e “HAALTFAAE o
weighing and balancing® 2 o]sj®tiar AF3A
Ao dFE F e WIO FAeh= tivtk
BEAstE 2A7F FElFo R o8 JMEAE AAY w” 65 weighing and balancing
HHo=z olsidEta 3FHA weighing and balancingelgl= &9E ARSI TH
Korea-Beef A1 47|13 “HQ3E” olgt= ol onyt oA AT theksl |
+ IEAS Z2oa stA, I gort ARRE = HEte] mhEt “H Qg o on
E 9x7t ek AW ol#d wWetel ) GATT A20% e *“Za
sfAlshe A AbE WTOO FAete WHE v 78Y F55 EAsted Za
FHAHE 2XE Hrlsted o)y Aoz AgHHE HEOY FAHo] REFH
&9 o]ejoju} TEA| 9 HiE FeAS 1HT A ]E‘r SFRATHSD =, FF 9] o]
A7 B Aol FRYTE oy =R AdE 2X7F e 232
O A{XI = o] th68) J—EA ojefoj} 7hA| o] AiA FoA oo xA
T3t F2 9 Ad Jlostes AR, 18 2XEFE ) s =4

Z 2] <
3 A &ER=E uHsor Fda sEA oA Fde oI dde 24ES
weighing and balancingshe #4S E3g3tta A3 T)h69

Korea-Beef Aol A “Fa7]do] AAZ 7Hx1o] FiZ Fao4d, 719, 123 FH9A 7
o] MF7t AR ogA FFE FE AJA B

L) %?9}5’_ o] =& #A7 GATT
1947A A o] US-Section 337 Aol =Udd “HAFIAT” o “Felxo=z 0]% 7}
L3517 otz xole] ABALE W e ) A EC-Asbestos AR A A7)
T-& Korea-Beef AAolA 33 weighing and balancinge F7-3h+= E3 & %“4 3171

-
30
o

3

64) Appellate Body Report, Korea-Beef, para. 164. “In sum, determination of whether a measure, which is
not “indispensable®, may nevertheless be “necessary“ within the contemplation of Article XX(d), involves in
every case a process of weighing and balancing a series of factors which prominently include the
contribution made by the compliance measure to the enforcement of the law or regulation at issue, the
importance of the common interests or values protected by that law or regulation, and the accompanying
impact of the law or regulation on imports or exports.”

65) /bid, para. 166, “In our view, the weighing and balancing process we have outlined is comprehended in
the determination of whether a WTO-consistent alternative measure which the Member concerned could
” reasonably be expected to employ “ is available, or whether a less WTO-inconsistent measure is
” reasonably available “” .

66) /bid, para. 161.

67) Ibid, para. 162.

68) /bid “The more vital or important those common interests or values are, the easier it would be to
accept as “necessary” a measure designed as an enforcement instrument.”

69) /bid, paras. 163-164.

70) Gabrielle Marceau and Joel P. Trachtman, The Technical Barriers to Trade Agreement, the Sanitary and
Phytosanitary Measures Agreement, and the General Agreement on Tariffs and Trade: A Map of the World
Trade Organization Law of Domestic Regulation of Goods, Journal of World Trade 36(5): 811-881, 2002, p.
827.
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AaA WTO FAstAY e & EdAstE, 5 AFF9s @ Agdste tikx=X7t
ZA k=R AAske AAY “BE7 T Olﬂ}il “HAaFAAR” H2ESL “weighing
and balancing” ¢ TAIE AHSAT. US-Gambling A1 7447135 GATS A4z ()%
ste]  “daA” & AASWA, Korea-Beef AHolA AFF A L/AES
weighing and balancingst= A" 9 oulE & o AWSATE ZA7 & =X F
g og olg 7hedk ttEA|Zel “Bla” 7b o]FH Aok ki, 137 BlnlY éiﬂr%
EAZE @ o]l mE Jbx 9 AUFH FeoAS 1HsiA BHstE Aol AV B

=
AA7F BagkA] e tibdgor WTOC dxetes & 2=A7F Fed o= o) 7P‘§ A]
£ ZA3st=  “weighing and balancing” ol2tar AWt JYh™ WTO ) ¥d=o] A=3t
ZAE EaA FFEEE AAEA == 71X AE =84S Hrlsty geow #
d 2458 Frisked, ofd F Ao 283 842 =524 ddd didk 239 7o}
XX ] = A Al g < it Adsta ok B3 ZAF B 22X 9 ok
229 Hlues BAZE @ ol EE M9 oS AHsteiol dal Adgsta 3l
o7 ol dHe AAFS A Ades ZA7F QI AJA I A2 AEo] H
1, 54& @AsteH YT VA E StHARE FH9E E AdsteE kA7 e A
T AV @ 22X 9 gikE2AE Hlaste] Hagh 2XQAA Y i AR H AEES &H
ot mE Awo] GlEBARHY. Brazil-Tyres A 4471 & weighing and balancinge] #
de dH 845 dE “FTHFAL BT ojgtal HHEFATE® oo dHE vy
I} o]l 2 Yvehd F U

WTOS e84 A HlE g 24
g Hola o] § s HAFIAG HE YoAHYH H2E
XX 8] 7] A3 H2E
weighing and 3 _ Zo olmeo nHFAHYA
B35 = o] = 7lx]e] =84
balancing = s P s HX2E
F-GA g oAz H2E

71) Appellate Body Report, EC-Asbestos, para. 172.

72) Appellate Body Report, US-Gambiing, para. 306, “The process begins with an assessment of the
” relative importance “ of the interests or values furthered by the challenged measure. Having ascertained
the importance of the particular interests at stake, a panel should then turn to the other factors that are
to be ” weighed and balanced “. The Appellate Body has pointed to two factors that, in most cases, will
be relevant to a panel’s determination of the ” necessity “ of a measure, although not necessarily
exhaustive of factors that might be considered. One factor is the contribution of the measure to the
realization of the ends pursued by it; the other factor is the restrictive impact of the measure on
international commerce.”

73) Appellate Body Report, US-Gambiing, para. 307. US-Gambling A1-2 GATS A|14zxd] &3+ A oAt G
A20z0e] BoAT A FRE 23 oA FA7|HE GATT A20Z20A FA" dodade] HeE
g o 2 GATS All4zxe] "e X g st oh.(bid, para. 291).

74) Ibid

75) Ibid,

76) Appellate Body Report, Brazii-Tyres, para. 182.
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V. AEAAEY R H7}

L v EdHe FAF 48

AZRS 3 GATT A20x 5] oA AdHAE vaddz e 283 vaA

2]
AALS] wWeto A A rEH WTO sjdad Fair|do] HHAddE s FAHCE &35t
Ao T & Uk oA BlEA %Z‘/l FAIA gEolgtal dgdte olfre AA,
WTO g Far]do] HdgALdE A A B3 58S Adgstar Ja, vladdz
o FEHAH AL HaddAE A&7} BAEES o, HISEHE o|9 Ee T
o] FaAolgte= 245 A|AStaL, weighing and balancingolgh+= &%= AF&31H A
HAAA R = HHAARE AL AR w9 FAS EAS st e Ao, =4,
JPE EFsta WTO dd =& Aar|@o] WTO EAZEA RuroA nigAddze
A gste] At BAFH O Z AF3 FHo] k= Zlolnh
A

Korea-Beef*V1, EC-Asbestos A3, US-Gambling™7, Brazil-Tyres A& 25 GATT
A20% (), (b)i = (M3 “FQ3” =XAXAE Audsts Adr)|Fo 2 [US-Section
337 A A AAF “FYHORE o] JMed HAFIAR” olghe 84 O =X Y
BRG] 7o, @ BREHE o]9 Ee VX9 FoA, 8 OF A Al Tt
A 871& weighing and balancing st “ditzXx]” 7} EAst=AE AA A sta
ATk AZIA W 7HA 2AE AAE = Advk AA, Korea-Beef Ao A AAgE Al 7}
A e vEAddR Y Al 7HA] REHAS B et Jdor OxA e S A
o] 7 8de vEAddAe AFFLA g @FIATFH AL FHo| o
g HAS ek Aot vluE Tl FIASE S FAHsEE v H AU E
ngquur 2o 83 QEIEEE o9 Ee =
18 dHe F2 n|o HHAAZARTA Pt o]HH Al 71A] 84 Fol
3= o]9 rmE 7}‘]9] Z oA a971dS ¥x3}slo] weighing and balancings $hthar
24 1A %7‘1«1 FIFAAES Tt dvk. A7t Korea-Beef A o)+ Al
vEHE “FEFY o = 7IAI7F B gdoln FoYsE AdYE X7 e
A = AL Alexyd] dFo]&oA “ofdl Y EF
i‘—z—gfr% 0& 479 F59 F8AL U5 t AX ok I}
= S5, 2984 Korea-Beef NHAA RIEEE o]
weighing and balancingsle= 9] 2uj7} vlE L= 2] ]
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77 WTO Aol nlEAdgz S WIOH Yoz Haz oz A3 AU, WI0 7/HEH Al A
Hlﬂ] J9AE BAHCE AL vt WEHde jure WIEAE L] Zlolt}, o]H g WA Aol
cHlE BFata WTIO EAs)A7]do] 8 das BAHOE AFstHA AAV|EoE A 83thd A
*W(de facto) RIEIA L] Aolgtal & = & Zolth 1y WTO sida} a7 delA ob= wHAA
o Z nEgdAE dustal YA FoHA HEAELHS FEst Ae if% domg “EAH" ALEO
2 Fdgrh
78) Robert Alexy, A Theory of Constitutional Rights, translated by Julian Rivers, Oxford University Press, 2002,
p. 102, “The greater the degree of non-satisfaction of, or detriment to, one principle, the greater the
importance of satisfying the other.”
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el A ol dA] B3R &ttt EC-Asbestos Ao A “thokzxx
A E<& weighing and balancing gttt #H 8k A
o] oJmE zrlE= weighing and balancing 819 2u|7} vlE| AL =] A H

% 2 e
o Fe omle] MANYHL HgP MaPFS sk o] ok ofw3 MY
=

%
o] £ owlAl RFERUA WeduHsEDY AoE AL
g 3

US-Gambling A712] AFa7]o] “[o]#]d vHlmE] sjdo] =X7} ‘HQa3d )|

U btz o2 & & WITOod X8t X7l ‘deldo= ol 7Ms3dA” & 4
Ast= AL o] ‘weighing and balancing” 3 ZX| 9] wlwo| FAS= Aolth” MWEtar
Els Zﬂii SAHET. AA, US-Gambling A7 “da7]do] AAT vlud F sAl= H

oA By AHsR| &t} US-Gambling AHA A7) #-& weighing and
balancmg o A WHA AR ZXE T3l FTstH= ooy 7HX 9 HE Fa
a

%
e W7 aT

At gl olRe WA U] Wk Briu X o) vz
284 Bl Fe oulel nAAANBAA, o] MaYF GAE A WAR @
S Qe wEg e et By AdskA @A Bk MAdARe] T oA A4
J BeUAHRES 29 HrEA B mlo}oq AsE Hashats 2ol o el
A ARsA, ole] mms WA MaFFo] ohick wed HeE =X}
ek ol thste] AAA - JPA wEre u}%gi AslE HAashahs 2ol o el
Mg Hlmste] © ol WA Re] NaYFe ANBEL s HAolY]
N

9
olgtal X Zo| wiEAsit. €t
weighing and balancingsl= #4d& 23849
St} YA, Brazil-Tyres A4 2F47]3o] weighing and balancinge] ” %291 &%
“olg}tx AF3 AL weighing and balancingo] RIE| A YR BaAAAHAE WA
om o] v L AN FAE F UATe eSS HED AW

| A2 Peter Vand den BosscheZ} 153 ZAA 3 WTOo| #H#EAA
ol A7l=ol HdH Far|HY =5 ZIvyBtor Ags & F Ae Aolrl= 380

[ o

Agdog oy 4 AT Al 714 BALES WIO £As A7) #e] GATT ANZ (B)5e)
“Pagr 2NAAE BHs=d Qo] MAPARS] WA 2 WA A
A REUHS BE AN QOAME M4 BARYS w3 WS FAAHN
£550] Edagd Hol Qu, dAHow udAgUD] MRILL =Fey A @
T e Yehin

79) Appellate Body Report, US-Gambiing, para. 307, “It is on the basis of this ‘weighing and balancing’
and comparison of measures, taking into account the interests or values at stake, that a panel determines
whether a measure is ‘necessary’ or, alternatively, whether another, WTO-consistent measure is

‘reasonably available’ ” .

80) Peter Van den Bossche, Looking for Proportionality in WTO Law, Legal Issues of Economic Integration

35(3): 283-294, 2008, p. 294.
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81) Appellate Body Report, US-Gambling, para. 307.
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82) Chad P. Bown and Joel P. Trachtman, Brazil-Measures Affecting Imports of Retreaded Tyres: A Balancing
Act, World Trade Review (2009), 8:1, 85-135, p. 130.

83) Cass R. Sunstein, Cognition and Cost-Benefit Analysis, The Journal of Legal Studies, Vol. 29, No. S2 (June
2000), p. 1060.

84) John D. Blum, Ann Damsgaard and Paul R. Sullivan, Cost-Benefit Analysis, Proceedings of the Academy of
Political Science, Vol. 33, No. 4, Regulating Health Care: The Struggle for Control, 1980, pp. 137-138.

85) /bid, p. 137. W] &-EFE2-S TAY A sHwelfare economics)?] T2 B P FAAA T, o5
AFHIAH, A% - S B YAA o AR AR oyt i A 9 AAH S Hrhsked o
% Kaldor-Hicks &&47/1dS AH&3kh. (Richard A. Posner, Cost-Benefit Analysis: Definition, Justification,
and Comment on Conference Papers, The Journal of Legal Studies, Vol. 29, No. S2 (June 2000), p. 1154.
Kaldor-Hicks 7]&2o 2 ¢# % Kaldor-Hicks & 842 Nicholas Kaldore} John Hickse] ©]&& @ Z o=, 3t
HE F&APareto efficiency)el td A 342 T AAA GZeAd B3 2Xo|t}y. a1y 4
AAG 7)EololA T B & A F87hsst

86) Amartya Sen, The Discipline of Cost-Benefit Analysis, The Journal of Legal Studies, Vol. 29, No. S2 (June
2000), p. 934.

87) Ibid, p. 938.
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GATT A20x (&) Brazil-Tyres A& A& 2

Hu s “=F7 f&2th vluddFe JAArT 9A EdA 71 JdAT, WIO= of

2 WTO #HAl o] &gk niEddzals =%

< o]l &3t =59 oAE A=, Alexy= HlnH
%]:O

]-%—
g wlwel el WA AL FolnA MuIFL AP Aol A Wy
£ BAAAT o WPL WIO BANA7| % AR St FUAFEY YAkl
e Aold AFe ZoMAE @24 AR =ett =3Agol A 5 Utk FL
oule] wAgUH B MNP 7] YANE HAT] =Xt FFEHE FARAHL
gyt ded ddgel JEAE Bust APAAN H2E, HUTo AR =
ARt AFTAe d s e Az dEAE Buss Baydd HgiE
b AAF e oF B A7l AT ARRE 2A7} w4 AH FrUF A

A
FHYH H2ES Fagddd HAEE 2F FHY0E 21S dAAS
o

GATT A20x (b)ZANA Essta A+ A WIO A= AH4HRS Aot} o] 4
o2 ld FESE F e WA ¥ WIO s9e] AZns A% g Hu
o ARl Alexy: vimPFe e “ojw AHe BFF mi Aso A
b oW ¥e4E 02 AMe 339 Fede t o Ao Ik & gy
Aoz EAYTE o FFYAL Al 744 @A A 5 Yk A WA DAL om
Ao BFE mE ADY AR B4, T oA WAL dusEs 449 359 3o
BB, A WA BAE duEs 93 F3e] Fagol 0 AR P3| Te BE
2 YR & YA ARE FYsHE Zolth oAY1A FFPHY A A BA
Hel Beg snw ogw 2o

AR, BAZL e 440 5% 2AEE webshe Zlolth Brazile] AMErele] 49
7 =2 A3 BAZL HE e EUY AMEle] AfTolt AfTgo BEF
Pt FAEE BUsts 8 ASHE MeE F B ARHE AR U@ A5F T
B3} ARTAe] F4x Faxoth ANetolo] AfFHol BEEHE FaE: o
B, CEF’, EEC FU@ C AdSE A A BFOE o] 2w, A4Ee]
oo FYFAE AABrolol AT e FUBW ¢ Aol Bk Yn Ade
olo] AfTele] 24 FAEE 0@ AT T & Atk A, 1A A

88) Davor Susnjar, Proportionality, Fundamental Rights, and Balance of Powers, Martinus Nijhoff Publishers,
2010, p. 179. 1 <2, Case 181/84, The Queen, ex parte E. D. & F. Man (Sugar) Ltd v Intervention Board
for Agricultural Produce (IBAP), Judgment of the Court (Fifth Chamber) of 24 September 1985, ECR 2889;
Case 66/82, Fromancais SA v Fonds dorientation et de régularisation des marchés agricoles (FORMA),
Judgment of the Court (First Chamber) of 23 February 1983, ECR 395 AbAS £ it

89) Robert Alexy, A Theory of Constitutional Rights, translated by Julian Rivers, Oxford University Press, 2002,
p. 102.
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WTO EAsNA7I#] Aol &g Ao|th90 (2)APH7|H] (AP AZF] ofn] aga
A Fo] npgA A o gk FAl= WstollA FolEHA| e w4 F9 stuolth. A A
ol /dS AR, Maurice Rosenberges YW 71 9 FA7|He] qAAAHA7 HE
of R Qe ATGSZREH AFEA W AYELE /M o B AAFF
(primary discretion)@} ZFHALE Alolol Al AITA ] wel FHEE AR APHA A ol A
stadel 2SS AaEHdel AAT A%y AHAEE J|&Este o] 2kA #secondary
discretion) 0.2 Yo Awslar Qt}h9D Rosenberge] © oA o] AAFAE
oust= ALE, stgA FAMAl B ®EQe] AEH AAHS T AYE FAshd,
HAZE 2nlE AAS S
o] HZE F&T A5l

7]

M

&

2
)
ol
rlo
o2 rr

gk ZHA & =
A=l o ABA 7IFol s} 2AD Aol d= Aol AFNdel vHerdoa
FAstHA T e oF3k om o] A H(weak sense of discretion)# shute] O ZFEkew] 9]
A FF(stronger sense of discretion) 7Hd & A ASFATEID A WA oFgk oJu]o] ATFL o
W o]foll A FFHo]l HLafoF ste 7IFo]l AsHoE HEH F gl Ao 875
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& o ol Il &3k= Aol ofdel WTO| &38hA 2 Aelgka -2 & th(M. Kennett, J. Neuman
and E. Turk, ‘Second Guessing National Level Policy Choices: Necessity, Proportionality and Balance in
the WTO Services Negotiations® (2003) CIEL, presented at the WTO’ s 5th Ministerial Meeting in August
2003, p. 2.

91) Maurice Rosenberg, Judicial Discretion of the Trial Court, Viewed from Above, 22 Syracuse Law Review,
635, 1971, p. 637.

92) /bid.

93) Ronald Dworkin, Taking Rights Seriously, Harvard University Press, 1978, p. 32.

94) Ibid

95) lbid
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98) Michael Ming Du, The Rise of National Regulatory Autonomy in the GATT/WTO Regime, Journal of
International Economic Law, 14(3), 2011, pp. 640-641.

99) John H. Jackson, The WTO ‘Constitution’ and Proposed Reforms: Seven 'Mantras’ Revisited, Journal of
International Economic Law, 2001, p. 72.
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10D Joshua Meltzer, State Sovereignty and the Legitimacy of the WTO, U. Pa. J. Int'l Econ. L. Vol. 26:4,
2005, P. 697; Japan-Alcoholic Beverages [ A 427185 WTO AL xokol1, IJYFL A2l FAS
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102) Matthias Oesch, Standards of Review in WTO Dispute Resolution, Journal of International Economic Law
6(3), 635-659, 2003, p. 637.

103) Stefan Zleptnig, The Standard of Review in WTO Law: An Analysis of Law, Legitimacy and the
Distribution of Legal and Political Authority, European Integration online Papers (EloP) Vol. 6 (2002) N°
17, pp. 2-3. FL7 o= WRFER NN A E57] A7 EEY AAIES AASL de HHEEA A
17.6() =]t}

104) DSU, Art. 3.2, “Recommendations and rulings of the DSB [Dispute Settlement Body] cannot add to or
diminish the rights and obligations provided in the covered agreements.”

105) Steven P. Croley and John H. Jackson, WTO Dispute Procedures, Standard of Review, and Deference to
National Governments, 90 Am. J. Int’l L. 193 1996, pp. 199-200.

106) DSU, Article 11, “The function of panels is to assist the DSB in discharging its responsibilities under this
Understanding and the covered agreements. Accordingly, a panel should make an objective assessment of
the matter before it, including an objective assessment of the facts of the case and the applicability of
and conformity with the relevant covered agreements, and make such other findings as will assist the DSB
in making the recommendations or in giving the rulings provided in the covered agreements. Panels should
consult regularly with the parties to the dispute and give them adequate opportunity to develop a mutually
satisfactory solution.”

107) Appellate Body, European Communities-Measures Affecting Meat and Meat Products (Hormones)
WT/DS26/AB/R (adopted 13 February 1998), para. 114.

108) /bid, para. 111.
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‘REMEDYING’ THE REMEDY SYSTEM FOR
PROHIBITED SUBSIDIES IN THE WTO:
RECONSIDERING RETROSPECTIVE REMEDIES”™

Hyo-young Lee™

I. INTRODUCTION

The WTO dispute settlement system has in place a remedial mechanism that enables the
enforcement of the rulings and recommendations made by the Dispute Settlement Body (DSB)
on the violations of the WTO law and obligations contained therein. Due to its unique
enforcement mechanism which is not available in other areas of international law, the remedy
system for dealing with non-compliant actions in the WTO dispute settlement system has
attracted a lot of attention by international trade law scholars. As compared to the
international legal regime in general, the WTO has dispute settlement procedures specified by
law that are comparable to domestic legal proceedings, and the rulings made by the WTO
DSB has binding authority on its Members and remedies available to enforce the rulings if
Members do not comply with the rulings promptly enough.

Within the subject matter of remedies, however, the narrower field of the remedy system
for prohibited subsidies deserves more focused attention due to a contradiction: Under the
WTO, the regulation on subsidies and the dispute settlement procedures for subsidy disputes,
especially prohibited subsidies, are the most severe and tightly disciplined. However,
surprisingly, the rate of actual implementation of DSB recommendations in prohibited
subsidy disputes is one of the lowest in the WTO. In other words, despite tight regulations
and rules to ensure compliance with WTO subsidy rules, compliance with the rulings of the
WTO DSB to terminate the violating prohibited subsidy measure fares the poorest. Therefore,
this leads to the question of whether the current WTO remedy system, especially for
prohibited subsidies, is indeed effective, or at least, desirable from the perspective of WTO
members.'

* Draft paper in progress, containing excerpts from the author’s doctoral dissertation, “A Legal and Economic
Analysis of the Remedy System for Prohibited Subsidies in the WTO” (August 2013); Please do not quote.
** Associate Research Fellow, Korea Institute for International Economic Policy. Email: hylee@kiep.go.kr
' Several prominent legal and economic scholars have discussed the specific issue of remedies in WTO subsidy
disputes: Robert Z. Lawrence and Nathaniel Stankard, ‘Should Export Subsidies be Treated Differently?’
(Conference paper at University of Wisconsin, 2005); Andrew J. Green and Michael Trebilcock, ‘Enforcing
WTO Obligations: What Can We Learn from Export Subsidies?’, 10 Journal of International Economic Law 653
(2007); Tsai-Yu Lin, ‘Remedies for Export Subsidies in the Context of Article 4 of the SCM Agreement:
Rethinking Some Persistent Issues’, 3 Asian Journal of WTO & International Health Law and Policy 21 (2008);
Kyle Bagwell and Robert W. Staiger, ‘Will International Rules on Subsidies Disrupt the World Trading System?”,
96 American Economic Review 877 (2006).
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The evidence of stringency regarding the discipline on prohibited subsidies is shown in the
provisions of the WTO Agreement on Subsidies and Countervailing Measures (SCM
Agreement)’ which contains the following rules: the outright prohibition of export subsidies
(and import substitution subsidies)’; the corresponding obligation for immediate withdrawal
when ruled to be a violation of WTO rules®; higher retaliation levels authorized by the
Dispute Settlement Body (DSB); and ‘fast track’ dispute settlement procedures as compared
to the general Dispute Settlement Understanding (DSU) process.” Despite the evidently tight
regulations regarding prohibited subsidies, subsidy disputes have resulted in the highest
number of Article 22.6 arbitrations, which authorize retaliatory measures against the
infringing member retaining its non-compliant measure, the highest amount of
countermeasures to enforce compliance with the DSB recommendations, and some of the
lengthiest dispute processes due to delayed implementation actions.

While there may be many problems involving subsidies in general, some of the most
prominent dispute cases involve prohibited subsidies, and most of the disputes involving
subsidies are concerned with prohibited subsidies. More specifically, while in terms of scope
of coverage, actionable subsidies may be the largest, in terms of legal disputes (of which
legal scholars are most interested in), prohibited subsidies are by far the most problematic.
Therefore, more focus may be warranted for prohibited subsidies with a more rigorous
legalistic approach.

This paper is organized as follows. Section II provides an overview of the remedial
mechanism for prohibited subsidies in the WTO. The type of remedies in place for enforcing
rulings on prohibited subsidies and the application of the rules in relevant WTO disputes are
examined. Section III analyzes the issues in WTO jurisprudence revealed from relevant
dispute cases involving prohibited subsidies. In Section IV, several suggestions are made to
‘remedy’ the current remedy system for prohibited subsidies in the WTO, and Section V
concludes.

2 GATT/WTO Secretariat, The Legal Texts: The Results of the Uruguay Round of Multilateral Trade
Negotiations (Cambridge University Press, 1999)
> While the category of prohibited subsidies in the SCM Agreement (Article 3) includes both subsidies
contingent upon export performance (export subsidies) and subsidies contingent upon the use of domestic over
imported goods (local content subsidies), the focus of this article is on export subsidies for which all dispute
cases involving prohibited subsidies have been raised against.
* SCM Agreement Article 4.7 provides that, “If the measure in question is found to be a prohibited subsidy, the
panel shall recommend that the subsidizing Member withdraw the subsidy without delay. In this regard, the
panel shall specify in its recommendation the time-period within which the measure must be withdrawn.”
(emphasis added).
> Atrticle 4 of the SCM Agreement provides for shorter periods for establishment of a panel after consultation
request (30 days), circulation of panel report (90 days), adoption of panel report (30 days), and adoption of
Appellate Body report (20 days). In contrast, the general rules on dispute settlement contained in the Dispute
Settlement Understanding (DSU) provides for 60 days for establishment of a panel after consultation request
(Article 4.7), 9 months for circulation of panel report (Article 12.9), 60 days for adoption of panel report
(Article 16.4), and 30 days for adoption of Appellate Body report (Article 17.14).
% Out of a total of 9 Article 22.6 disputes that have authorized retaliation amounts to date, 5 cases are subsidy-
related disputes, among which 4 cases involve prohibited subsidies.
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II. THE REMEDY SYSTEM FOR PROHIBITED SUBSIDIES IN THE WTO
A. The Compliance Problem in WTO Prohibited Subsidy Disputes

As of March 2013, out of a total of 313 disputes that were brought to the WTO for which
panels have been established,” 18 disputes are categorized as non-compliance cases.® Non-
compliance cases include cases in which the implementing action taken by the respondent
party has been deemed inadequate and thus referred to compliance proceedings which are
either ongoing, completed without any finding of non-compliance, or completed with a
finding of non-compliance, and to arbitration proceedings for authorization of retaliation
which have been requested or granted. While this figure is not a significant number, a closer
look at the dispute cases shows that the problem of non-compliance is concentrated in a few
areas, such as subsidies (Annex 2).

An examination of the amount of countermeasures that has been awarded by the WTO
adjudicating bodies in Article 22.6 arbitrations to date’ indicate two notable points: First, a
majority of the Article 22.6 arbitrations involve dispute cases on subsidies, reflecting the
importance of the subsidy measure as a national policy to WTO member countries, and
difficulties in achieving compliance on subsidy policies. Despite high litigation costs
involved in going through the multilateral track for dispute resolution with respect to
subsidies, WTO members seem keen to obtain a ‘verdict’ on the other party’s subsidy
measure that they perceive to be a violation of WTO law. Furthermore, the strategic
characteristic of national subsidy policies seem to pose structural difficulties in removing the
violating measure to a satisfactory level for the complaining party, resulting in delayed
dispute settlement procedures involving arbitrations on compliance and authorization of
retaliation. Secondly, some of the highest amounts of retaliation granted as a result of the
Article 22.6 arbitrations are from subsidy disputes, such as in the US-FSC case where the
amount requested by EC was granted in full by arbitrators.'® This is due to the difference in
text in the SCM Agreement that allows “appropriate countermeasures” in lieu of a retaliation
level that is “equivalent to the level of nullification or impairment” as stipulated in the DSU.
Most of the arbitrators in relevant Article 22.6 disputes have interpreted the term “appropriate”
to be a level allowing more than the level that addresses the trade-distorting effect on the
injured party.

7 As of March 2013, a total of 456 disputes have been brought to the WTO, including 143 disputes which are
currently in the stage of consultation.
¥ Disputes categorized as non-compliance cases include cases which are in the process of: ongoing compliance
procedures (3 cases); compliance proceedings completed without finding of non-compliance (2 cases);
compliance proceedings completed with finding of non-compliance (5 cases); request for authorization to
retaliate (3 cases); and granted authorization to retaliate (5 cases). Refer to Annex 1 for details.
° For the amount of countermeasures awarded in Article 22.6 arbitration decisions and details, refer to the
WorldTradeLaw website at: http://www.worldtradelaw.net/reports/226awards/suspensionawards.asp.
" WTO Arbitration Decision, United States — Tax Treatment for “Foreign Sales Corporations” — Recourse to
Arbitration by the United States under Article 22.6 of the DSU and Article 4.11 of the SCM Agreement,
WT/DS108/ARB, 30 August 2002.
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As observed thus far, the current status of compliance with respect to prohibited subsidy
disputes may not be as satisfactory as the drafters of the rules on subsidies might have
anticipated at the onset of their negotiations on subsidy matters. The next section will
examine the remedies that are in place and how they are applied for addressing continued
non-compliance with WTO rulings and recommendations in prohibited subsidy disputes.

B. The Remedy System in Action for Prohibited Subsidies in the WTO

The WTO dispute settlement system provides for two types of ‘tracks’ for resolving
disputes with respect to illegal subsidy measures. The ‘multilateral track’ allows WTO
Members to bring a subsidy-related case directly to the WTO with the goal of obtaining a
multilateral adjudication on whether the measure concerned is consistent with WTO rules and
consequent recommendation for bringing the infringing measure into conformity.'' The
‘bilateral track’, on the other hand, allows WTO Members to unilaterally impose
countervailing duties against the subsidizing country after going through due processes of
investigation, determination, and imposition in accordance with the relevant provisions of the
SCM Agreement. 12

1. Type of Remedies for Prohibited Subsidies

As previously mentioned, the dispute settlement procedure for disputes involving
prohibited subsidies is different from the general provisions for dispute resolution that apply
to the rest of the WTO covered agreements, mainly in terms of the expedited procedures that
are in place for addressing illegal subsidies."> However, prior to initiating formal litigation
procedures, all potential disputing parties are first recommended to engage in consultations so
as to reach a mutually satisfactory agreement which is acceptable to both parties, and which
is consistent with the WTO agreements. However, if a mutually agreed solution cannot be
reached at the pre-litigation stage, the parties may initiate panel proceeding (and Appellate
Body proceeding, if the decision has been appealed), which provide rulings that recommend
the infringing party to comply with the recommendation to ‘bring the measure into
conformity’ with the related agreement."

There are two types of remedies that are available in the WTO dispute settlement system
for prohibited subsidies against breach of the SCM Agreement. There is one final and
primary remedy of ‘withdrawal’ (removal of the adverse effects of the subsidy or amendment
by law so that the measure no longer provides benefits to the recipient in the subsidizing
country), under which any measure found to be a prohibited subsidy must be ‘withdrawn

without delay’."> In all cases, a specific time-period for implementation (“reasonable period

""" Parts II through IV of the SCM Agreement.

2 Part V of the SCM Agreement.

13 Refer to above note 5 for difference in time-lines in the dispute settlement procedures contained in the SCM
Agreement and the DSU.

" DSU, Article 19.1.

> SCM Agreement, Article 4.7.



of time”) is specified by the panel within which the measure must be withdrawn. In
prohibited subsidy disputes, the ‘reasonable period of time’ is, in most cases, considered to be
90 days. However, when such act of compliance is not achieved within the given
implementation period, the WTO provides for a secondary, temporary remedy for prohibited
subsidies: ‘suspension of concessions’ or retaliation.

Unlike other agreements covered by the DSU, the remedy of compensation is not available
as a secondary remedy for prohibited subsidies. There is no legal basis for the use of
compensation as a remedy for prohibited subsidy cases.'® In general, compensation as a form
of remedy under the WTO consists of additional trade concessions on the part of the losing
party, usually in related economic areas to the dispute. Such trade compensation is voluntary
in nature, meaning that the losing respondent party needs to agree to compensation by self-
imposing the terms of the arrangement. Therefore, the need for cooperation from the
subsidizing country may lead to problems in enforcement. Furthermore, unlike the retaliation
remedy which can be applied on a bilateral basis, the compensation remedy is subject to the
requirement of MFN application. As a result, the remedy of trade compensation necessarily
imposes a burden on the losing party (respondent) having to provide compensation to all the
WTO Members, as a consequence of which, this remedy is rarely used. Also, as a secondary
remedy to the preferred final remedy of withdrawal, the compensation remedy should be
temporarily used, only until compliance is achieved, and applied prospectively, with
compensation allowed only up to the level of damages that will be suffered in the future.

The authorization to retaliate against the offending party, as a ‘last resort’ remedy in WTO
countermeasures, is mainly in the form of suspension of concessions, or of raising tariff
barriers to the pre-negotiation level, on strategically selected products of export that are of
interest to the infringing party so as to induce compliance by the infringing party. The remedy
of retaliation consists of three types, under which the winning party may suspend concessions
on the same economic sector in which the violation has occurred, or on different sectors in
the same agreement, or on sectors in a different agreement.'” The retaliation remedy should
also be applied only temporarily until the infringing measure has been withdrawn. On the
other hand, due to its inherent nature, the retaliation remedy is generally understood to be
trade-restrictive (‘shooting oneself in its own foot’), especially for smaller developing
countries for which lifting their import barriers against products from developed countries
may not be a valid option.

The level of retaliation which is authorized to the requesting party is based on a standard
that is termed differently for prohibited subsidy cases. Unlike the standard of “equivalence”
which is prescribed for the general countermeasures in the DSU,'® retaliation for prohibited
subsidies is granted on the basis of “appropriate countermeasures”, meaning that they are

'® The provisions concerning remedies for prohibited subsidies in the SCM Agreement do not mention any
remedy of “compensation”. Article 4.7 stipulates that if a measure is found to be a prohibited subsidy, the
violating party shall “withdraw the subsidy without delay”, while Article 4.10 provides that in case the DSB
recommendation is not followed within the period of implementation, the complaining party shall be granted
authorization to take “appropriate countermeasures”.

7 DSU, Article 22.3. The three types of retaliation are referred to as ‘parallel retaliation’, ‘cross-sector
retaliation’, and ‘cross-agreement retaliation’.

'8 DSU, Articles 22.4 and 22.7.



“not meant to allow countermeasures that are disproportionate in light of the fact that the
subsidies dealt with under these provisions are prohibited”.' The interpretation and
application of these terms are discussed in the next section.

2. Application of Remedies in Prohibited Subsidy Disputes

The remedy of retaliation has been most frequently used in prohibited subsidy disputes.
The aircraft disputes between Brazil and Canada (Brazil-Aircraft and Canada-Aircraft 1),
US-FSC, and US-Upland Cotton disputes are all cases involving prohibited subsidy measures
that have gone through the entire dispute settlement process to reach the final stage of
authorizing retaliatory measures against continuing acts of non-compliance.

Application of the primary remedy of “withdrawal”

In two of the four dispute cases (Brazil-Aircraft’’ and Canada-Aircraft IF'"), the DSB
recommended the respondent countries to withdraw the export subsidies found to be
inconsistent with relevant provisions in the SCM Agreement, within the implementation
period of 90 days. The time-period for implementation is normally specified by the panel in
its recommendation, and in most cases that are brought to the WTO, the implementation
period provided to prohibited subsidy cases has been 90 days. Panels seem to have
considered the nature of the measures and issues regarding implementation to be relevant in
determining the period for withdrawal.?* In contrast, under the general provisions of the DSU,
the reasonable period of time (RPT) for implementing the DSB recommendations should not
exceed 15 months,” but in most cases the RPT provided is less than such the maximum
allowed period, which can be determined by proposal from the complainant party, mutual
agreement by the parties, or determination from arbitrators.>* On the other hand, the
implementation period for withdrawal in US-FSC and US-Upland Cotton were 12 months
and 6 months, respectively.”> In both cases, ample consideration seems to have been given
for the legislative process for amending related legislations on the part of the defending
parties.

While all four cases aforementioned (and all other WTO disputes) have applied the
meaning of “withdrawal” to be forward-looking, there has been one distinct case in the WTO
in which the term was interpreted differently. Arbitrators in Australia-Leather (Article 21.5)

¥ scMm Agreement, Articles 4.10 and 4.11, and footnotes 9 and 10.
2 WTO Panel Report, Brazil - Export Financing Programme for Aircraft, WT/DS46/R, 14 April 1999.
*l WTO Panel Report, Canada - Export Credits and Loan Guarantees for Regional Aircraft, WT/DS222/R, 28
Jan. 2002.
* Petros C. Mavroidis, Patrick. A. Messerlin, and Jasper. M. Wauters, The Law and Economics of Contingent
Protection in the WTO (Edward Elgar, 2008), 421.
> DSU, Article 21.4.
** DSU, Article 21.3.
» WTO Panel Report, United States — Tax Treatment for ‘Foreign Sales Corporations’, WT/DS108/R, 8
October 1999, para. 8.8; WTO Panel Report, United States — Subsidies on Upland Cotton, WT/DS267/R, 8
September 2004, para. 8.3.
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dispute,’® which involved non-recurring prohibited subsidies that had been granted in the
past, found that the term “withdraw the subsidy” provided for in Article 4.7 of the SCM
Agreement is “not limited to prospective action only but may encompass repayment of the
prohibited subsidy”.”” As a result, the Arbitrators viewed that “withdrawal” should mean
retrospective, full reimbursement of the subsidy payment received for cases involving non-
recurrent subsidies.”® This was based on their understanding that a mere termination of the
subsidy program would have no impact as a remedy and no deterrent effect against other
attempts to use one-time subsidy payments. However, this WTO ruling was subject to
criticism from both parties to the dispute and prompted several proposals with regard to the
interpretation of “withdrawal of the subsidy”,”” and ended in a mutual agreement on partial

repayment of the subsidy and termination of the subsidy measure at issue.™
Application of the temporary remedy of retaliation

So far under the WTO, the remedy of retaliation was authorized in four dispute cases
involving prohibited subsidies. Brazil-Aircraft (Article 22.6)°' was the first arbitration
proceeding pursuant to Article 22.6 of the DSU and Article 4.11 of the SCM Agreement in
which the remedy of retaliation for prohibited subsidies was requested and granted. In this
case, the DSB had recommended Brazil to withdraw the prohibited export subsidies that had
been found to exist, and in response, Brazil had to modify the subsidy program (PROEX) at
issue. However, Canada challenged the revised program under DSU Article 21.5, where the
measure was found to be inconsistent with the WTO obligations. Canada consequently
requested authorization to take “appropriate countermeasures” against Brazil in the amount of
C$700 million per year. The Arbitrators in this case looked into the meaning of the term
“appropriate” to determine whether the proposed countermeasures were “appropriate”, taking
note of the issues of what would constitute the subsidy to be withdrawn, and whether the
level of countermeasures should correspond to the amount of the subsidy or to the level of
nullification or impairment suffered by Canada. In conclusion, the Arbitrators reasoned that
the subsidy to be withdrawn would be the “full amount” of the subsidy payments on exports
of the regional aircraft, and that when dealing with a prohibited export subsidy, an amount of

* WTO Article 21.5 Panel Report, Australia — Subsidies Provided to Producers and Exporters of Automotive
Leather, WT/DS126/RW, 21 January 2000.
27 Ibid, paras. 6.39 and 6.42.
28 Ibid, para. 6.48. The exact wording of the determination was: “Thus, we conclude that, in the circumstances
of this case [one-time subsidies], repayment is necessary in order to “withdraw” the prohibited subsidies found
to exist. As discussed above, we do not find any basis for repayment of anything less than the full subsidy. We
therefore conclude that repayment in full of the prohibited subsidy is necessary in order to “withdraw the subsidy”
in this case.” (emphasis added).
* WTO, Negotiating Group on Rules, Communication from Australia, Subsidies: Withdrawal of a Subsidy,
TN/RL/GEN/35 (23 March 2005), TN/RL/GEN/97 (20 January 2006), and TN/RL/GEN/115 (21 April 2006);
WTO, DSB Minutes of Meeting on 11 February 2000, WT/DS/M/75 (7 March 2000).
% WTO, Australia — Subsidies Provided to Producers and Exporters of Automotive Leather, Notification of
Mutually Agreed Solution, WT/DS126/11, 31 July 2000.
*' WTO Article 22.6 Arbitration Decision, Brazil-Export Financing Programme for Aircraft, WT/DS46/ARB,
28 August 2000.
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countermeasures that corresponds to the total amount of the subsidy is “appropriate”.’> Based
on this analysis, the Arbitrators calculated the total amount of the subsidy as the appropriate
amount of countermeasures on the basis of: (1) average sale price of the aircraft models for
which sales were subsidized; (2) projected annual production of each aircraft model during a
set period; (3) calculated present value of the subsidy per aircraft model over the same period.
Based on this methodology, the Arbitrators concluded that the amount of the subsidy is
C$344.2 million per year.”

In US-FSC, the DSB recommended that the US shall withdraw the prohibited export
subsidies provided through the Foreign Sales Corporation (FSC) measure within the granted
period of implementation. In response to the recommendation, the US modified its measure,
but was challenged by the EC under DSU Article 21.5. At the same time, the EC requested
authorization to take “appropriate countermeasures” pursuant to Article 4.10 of the SCM
Agreement and Article 22.2 of the DSU, and suspend concessions against the US in the
amount of US$4,043 million per year, in the form of an additional duty of 100 percent ad
valorem above the bound duty rate on various US products. In examination of whether the
proposed countermeasures are “appropriate”, the Arbitrator considered the fact that the
subsidy measure concerned “creates systemic uncertainty and instability of expectations as to
trading conditions, as opposed to security and stability of such conditions based on the
understanding. .. that export subsidies are prohibited”.’* Notably, the Arbitrator in this case
also considered that the US’ breach of obligation is “an erga omnes obligation owed in its
entirety to each and every Member” and cannot be considered to be “allocatable” across the
Membership. In conclusion, the Arbitrator viewed that the countermeasures proposed are “not
disproportionate to the initial wrongful act to which they are intended to respond”,* and
found that the proposed countermeasures in the amount of US$4,043 million per year
constitute “appropriate countermeasures”.>°

Canada-Aircraft 11 is closely tied to the earlier Brazil-Aircraft and the original Canada-
Aircraft disputes. In both cases, panel found that illegal export subsidies had been provided,
and the programs at issue were revised by Brazil and Canada respectively. While Brazil
challenged the consistency of Canada’s revised subsidy program to implement the ruling,
Article 21.5 compliance proceedings in the original Canada-Aircrafi dispute found that
Brazil had failed to prove that the revised program is inconsistent with the SCM Agreement.”’
As a result, Brazil challenged the revised programs again in a renewed dispute, under which
some of the subsidy programs found to be prohibited export subsidies were ordered to be
withdrawn within 90 days.”® Claiming that Canada failed to follow the recommendations of

32 Ibid, paras. 3.30-3.60.
3 Ibid, paras. 3.67-3.93.
* WTO Article 22.6 Arbitration Decision, United States — Tax Treatment for ‘Foreign Sales Corporations’,
WT/DS108/ARB, 30 August 2002, para. 6.9.
* Ibid, para. 6.24.
%% Ibid, para. 8.1.
7 WTO Article 21.5 Panel Report, Canada — Measures Affecting the Export of Civilian Aircraft, WT/DS70/RW,
9 May 2000.
* WTO Panel Report, Canada- Export Credits and Loan Guarantees for Regional Aircraft, WT/DS222/R, 28
Jan. 2002, para. 8.4.
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the DSB within the required time-period, Brazil requested for authorization to take
“appropriate countermeasures” in the amount of US$3.36 billion, which corresponded to the
value of the aircraft contracts not delivered as of the date that the subsidies at issue should
have been withdrawn.” Examining Brazil’s “lost sales/competitive harm” methodology, the
Arbitrator found that it does not justify the level of countermeasures proposed, and therefore
the level is not “appropriate” under SCM Agreement Article 4.10.* Instead, the Arbitrator
calculated its own amount of appropriate countermeasures starting from using a methodology
based on the amount of subsidy, which resulted in a net present value of the total amount of
the subsidy of US$206,497,305.41 However, in addition, the Arbitrator considered it
appropriate to adjust the result of the calculations “to take into account the fact that Canada,
until now,...does not intend to withdraw the subsidy at issue and the need to reach a level of
countermeasures which can reasonably contribute to induce compliance”. As a result, the
Arbitrator adjusted the level of countermeasures by an amount corresponding to 20 percent of
the amount of the subsidy, to grant US$247,797,766 in “appropriate countermeasures”.**
More recently, in US-Upland Cotton (Article 22.6), Brazil requested authorization to take
countermeasures with regard to US subsidy programs found to be prohibited export subsidies
in the annual amount of US$3 billion.* First, Brazil sought one-time countermeasures in
relation to payments made by the US (Step 2 payments) during the period when it should
have withdrawn the subsidies at issue (period after expiry of its implementation period until
the period when the measure was repealed) in the amount of US$350 million. However, the
Arbitrator found that the absence of any finding of non-compliance by an Article 21.5 panel
regarding the repealed measure provided no legal basis for Brazil to seek countermeasures.**
In turn, Brazil’s proposed countermeasure in relation to the US subsidy program used for
export transactions (GSM 102 export credit program) was taken into consideration. In
examining the “appropriateness” of the proposed countermeasures by Brazil, the Arbitrator
determined that Brazil’s methodology, which consisted of “interest rate subsidies” and
“additional sales resulting from the subsidy payments”, was “more than the amount of the
subsidy, because it considers ‘benefits’ which extend outside the meaning of Article 1.1 of the
SCM Agreement”. * Accordingly, in determining the proper basis of calculation of
“appropriate countermeasures”, the Arbitrator considered Brazil’s methodology in relation to
the interest rate subsidy, full additionality and marginal additionality, and found that the

3 WTO Article 22.6 Arbitration Decision, Canada- Export Credits and Loan Guarantees for Regional Aircraft,
WT/DS222/ARB, 17 Feb. 2003, para. 1.2.

0 Ibid, paras. 3.20-3.49.

! Tbid, para. 3.90.

2 Tbid, paras. 3.119-122.

® Brazil’s proposed countermeasures in US-Upland Cotton (Article 22.6) dispute constituted of
countermeasures against prohibited subsidies (US$3 billion) and actionable subsidies (US$1.037 billion) as both
were found to be WTO-inconsistent subsidies in the original panel and found by the Article 21.5 panel that the
US modifications had not brought its measures into compliance. In both cases, Brazil proposed to take
countermeasures on not only goods, but also to take cross-sector suspension of obligations under the TRIPS
Agreement and GATS. Article 22.6 Arbitration Decision, United States — Subsidies on Upland Cotton,
WT/DS267/ARB/1, 31 August 2009, para. 1.13.

* 1Ibid, para. 3.64.

* Ibid, paras. 4.139-4.151.



appropriate level of countermeasures is US$147.4 million.*® Rather than resorting to the
calculation methods used by the previous Arbitrators that were based on the total amount of
the subsidy, the Arbitrator in this case apportioned the subsidy amount to the “trade-distorting
impact to Brazilian producers and exporters”. This was based on the understanding that the
requirement that countermeasures be “appropriate” and not “disproportionate” suggests that
“there should be a degree of relationship between the level of countermeasures and the trade-
distorting impact of the measure” on the complaining member.*’

IIT. ISSUES IN WTO JURISPRUDENCE REGARDING PROHIBITED SUBSIDIES

The series of WTO dispute cases involving remedies for prohibited subsidies have revealed
some of the most prominent and persisting problems in the WTO dispute settlement system.
These issues can be categorized into: (1) level of retaliation for addressing continued acts of
non-compliance in prohibited subsidy cases; (2) retrospective application of remedies for
addressing non-recurrent payments found to be prohibited subsidies; (3) prolonged dispute
settlement proceedings due to various loopholes in the remedy system for prohibited
subsidies. These issues are discussed respectively.

A. Level of Retaliation: “appropriate countermeasures”

As can be observed in the series of dispute cases involving prohibited subsidies, the
standard of calculation for determining the level of “appropriate countermeasures” that has
been applied by the WTO adjudicating bodies has changed over the years. While in the first
three cases (Brazil-Aircraft, US-FSC, Canada-Aircraft 1), the standard of calculation was the
‘amount of subsidy’, the standard applied in the later dispute (US-Upland Cotton) was the
‘trade effects’ of the subsidy for measuring the amount of “appropriate countermeasures” in
Article 4.10 of the SCM Agreement.

As observed in the literature regarding the ‘appropriate’ or ‘optimal’ level of
countermeasures for prohibited subsidies, legal and economic commentators seem to be
satisfied with the departure shown by the WTO adjudicating bodies in applying the remedy
rules on prohibited subsidies. In particular, the US-FSC arbitration has been criticized on the
grounds that complaining nations could each retaliate based on the effect of the subsidy on all
nations, and the resulting cumulative retaliation might ultimately prove to be
‘disproportionate’. Therefore, the decision of the arbitrator in US-Upland Cotton (Article 22.6)
to apportion retaliation rights based on market share can be viewed as a more a ‘reasonable’
response with respect to the concern of optimal retaliation.*®

* Tbid, paras. 4.208-4.278.

7 Ibid, para. 4.135.

* Gene M. Grossman and Alan O. Sykes, “’Optimal’ Retaliation in the WTO — a Commentary on the Upland

Cotton Arbitration”, in Henrick Horn and Petros C. Mavroidis (eds), The WTO Case Law of 2009: The American

Law Institute Reporters’ Studies (Cambridge University Press, 2011), 141. See also, Robert Howse and Damien

J. Neven, “United States — Tax Treatment for ‘Foreign Sales Corporations’, Recourse to Arbitration by the
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Many legal scholars have referred to the ILC Draft Articles on State Responsibility and the
concept of ‘proportionality’ contained therein to provide a reasonable method for applying a
standard for measuring “appropriate countermeasures”.*” The concept of proportionality has
been a prominent feature in dispute settlement since the term appears explicitly in the two
footnotes of the SCM Agreement for providing an explanation of the term “appropriate”.
Proportionality as defined in Article 51 of the ILC Draft Articles specify that
“countermeasures must be commensurate with the injury suffered, taking into account the
gravity of the internationally wrongful act and the rights in question” (emphasis added).
While this provision needs to be read together with Article 49 of the ILC Draft Articles,
which specify that “an injured State may only take countermeasures...in order to induce that
State to comply with its obligations”, the Commentaries further explain that the imposition of
countermeasures are subject to an “essential limit”, according to which in every case a
countermeasure “must be commensurate with the injury suffered”, and “partly independent of
the question of whether the countermeasure was necessary to achieve the result of ensuring
compliance”.”® According to Mitchell (2007), this concept of proportionality seems to have
been applied inappropriately in the series of Arbitrations involving prohibited subsidy
countermeasures. In particular, the Arbitrators seem to have put too much emphasis on the
purpose of inducing compliance, viewing the prohibited nature of subsidies as an aggravating
factor, serving as justification for considering both harm and culpability of the inconsistent
subsidy measure. The author cautions that the notion of proportionality should not be applied
in an interpretative manner to change the intention of drafters that Members should not be
entitled to countermeasures that go beyond the level of harm caused by the WTO-inconsistent
measure.”!

There have also been many economic scholars criticizing the application of the ‘amount-
of-subsidy’ standard in interpreting ‘“appropriate countermeasures”. Grossman and Sykes
(2011) looked into whether the use of lost trade volume as a metric for retaliation or an
approach that ties retaliation to the amount of the subsidy is better supported by economic
principles. Their analysis was based on the approach of Howse and Staiger (2005),”* which
showed that retaliation at a level equal to the lost volume of trade can enable a complaining
nation to restore its welfare to what it was before the tariff violation. First, they characterized
the effect of the export subsidy on the injured country, which could be decomposed into a loss
of producer surplus, gain in consumer surplus, and savings in government revenue. They

United States under Article 22.6 of the DSU and Article 4.11 of the SCM Agreement (WT/DS108/ARB), A
Comment”, in Henrick Horn and Petros C. Mavroidis (eds), The WTO Case Law of 2002: The American Law
Institute Reporters’ Studies (Cambridge University Press, 2005), 53.
* With regard to the matter of international remedies, the ILC Draft Articles have been considered to be the
most authoritative reference, as it provides codification of situations regarding international disputes and
countermeasures. Arbitrators in US-Upland Cotton (Article 22.6) have also referred to the ILC Draft Articles
(footnote 126, page 26).
50 Commentaries to ILC Draft Articles, in James Crawford, The International Law Commission’s Articles on
State Responsibility: Introduction, Text and Commentaries (Cambridge University Press, 2002), at 296.
>! Andrew D. Mitchell, ‘Proportionality and Remedies in WTO Disputes’, 17 European Journal of International
Law 985 (2007).
> Robert Howse and Robert W. Staiger, ‘United States — Anti-Dumping Act of 1916 (Original Complaint y the
European Communities) — Recourse to Arbitration by the United States under 22.6 of the DSU,
WT/DS136/ARB, 24 February 2004: A Legal and Economic Analysis’, 4 World Trade Review 295 (2005).
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observed that the welfare effect on the injured country would depend on the magnitude of the
induced effect on the world price,” and the relative weights that the injured country’s
government attaches to producer surplus, consumer surplus, and tax revenue, and the extent
of the country’s support for its own import-competing industry. Next, in analyzing what level
of retaliation would restore the injured country’s welfare, the authors concluded that the trade
effects of the retaliatory measure would match those of the initial infringing measure, but
only if the elasticity of export supply for the product in the retaliated industry of the violating
country is equal to the elasticity of the injured country’s export supply for the subsidized
product.”* However, since such a situation may not necessarily always be the case, especially
if the sector for retaliation is often chosen arbitrarily, the authors conclude that the approach
to retaliation that balances trade effects is not likely to achieve its purpose in the real world.”
Therefore, while their analysis provides some support for an approach to retaliation that is
based on ‘trade effects’, this approach can restore lost welfare only if it is assumed that all
components of welfare receive equal weight, and that trade in other goods is not affected
significantly following the violation and subsequent countermeasure. But since these
assumptions are unrealistic in general, the analysis provides support for the trade-volume-
effects calculation, but only on a weak basis.

Bown and Ruta (2010) provided a graphical representation of the different effects of
retaliation for which the basis of calculation is the trade effects of the subsidy versus the
amount of the subsidy. Using a framework that extends the model based on the theory of
reciprocity by Bagwell and Staiger (2001),° the authors show in a simple graphical model
that the retaliation based on the value of lost trade volumes under the reciprocity approach
does not correspond to retaliation based on the value of the subsidy.

On the other hand, some legal scholars have suggested an approach that neither supports
the ‘amount-of-subsidy’ or the ‘trade-effects’ approach as standards for assessing the
permissible level of retaliation. Sebastian (2007) has observed that the amount-of-subsidy
approach as applied by the previous Arbitrators disingenuously ignores the practical
possibility of multiple complainants, in which case the retaliation awarded may result in
disproportionate countermeasures. However, more problematic is the observation that the
various theories on the purpose of remedies in the WTO cannot explain the structure of the
remedial provisions of the DSU, or the SCM Agreement when it pertains to prohibited
subsidies. While the ‘compliance’ rationale cannot explain the limitation of requiring

33 This is due to the consideration of the welfare effect as a terms-of-trade effect, in that the harm to the injured
country is transmitted entirely through the reduction in the world price of the product of which the injured
country exports. Grossman and Sykes (2011), above note 48.
> Authors explain that this means that a retaliatory tariff set to be equivalent to the trade effects of the subsidy
would restore the injured country’s welfare if and only if the violating country’s supply of exports of the
retaliated product responds to changes in the price of the pertinent product by the same amount as the injured
country’s exporters hurt by subsidization respond to change in their domestic price of the pertinent product.
> Grossman and Sykes (2011), above note 48, 151-159.
> Kyle Bagwell and Robert W. Staiger, “Reciprocity, Nondiscrimination and Preferential Agreements in the
Multilateral Trading System”, 17 European Journal of Political Economy 281 (2001). Bagwell and Staiger show
that a subsidy agreement that limits government subsidy payments and avoids subsidy escalation can be of value
to exporting countries. Without such an agreement, each government would be tempted to subsidize its exporters
with the aim of creating a competitive advantage in a third market, leading to a prisoner’s dilemma problem.
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countermeasures to be “equivalent” to the amount of injury done, neither can the
‘compensation’ rationale be achieved in practice due to the nature of WTO obligations which
requires ultimate compliance with its treaty obligations. Therefore, in such an absence of any
valid theoretical benchmark in awarding retaliation against acts of non-compliance, Sebastian
suggests ‘minimalist standards’, such as due process, justification of any applied approach by
text, and internally consistent award levels, with the rest of the gap in WTO treaty texts to be
filled by Arbitrators’ discretion. Rather, the existence of a third-party arbitral review per se
plays the most important role in bringing about a stable and predictable environment that can
prevent costly spirals of counter-retaliation.>’

In sum, the prevailing view regarding the level of “appropriate” countermeasures, which
takes into account a more law and economics view on the subject, seems to be pointing
towards allowing countermeasures that are closely related to the trade-distorting impact of the
subsidy measure at issue. Principles of proportionality, the multilateral nature of the remedy
system and economic principles based on welfare effects similarly point to the view that the
more “appropriate” standard for measuring the level of countermeasures would be based on
the ‘trade-distorting effects’ of a prohibited subsidy measure rather than allowing retaliation
based on the ‘full amount of the subsidy’ that would lead to disproportionate remedies against
breach of obligations.

B. Remedies for Past Injury: “withdraw the subsidy”

The issue of retrospective remedies is an important aspect in the discussion on the remedy
system for prohibited subsidies in the WTO as shown in the Australia-Leather compliance
dispute case. As the panel argues, without retrospective payment of subsidies granted, there
would be no effective way to deal with prohibited subsidies that have incurred injury to the
domestic industry of the other Member which no longer exist to be addressed by the current
prospective remedy system in the WTO.”® Such use of non-recurring subsidies is notably a
persistent problem in subsidy disputes.”

Problems exist when the notion of retrospective remedies is seriously considered as a
possibility for the WTO remedy system. The ruling by the panel in Australia-Leather (Article
21.5) that withdrawal of a prohibited subsidy encompasses retrospective remedies in the form
of full repayment was met by strong criticism by many WTO Members. Australia naturally
objected to the finding in that it was a ‘punitive’ remedy for which there was no basis in the
WTO. It argued that WTO did not endorse any “notion of deterrence through retrospective
punishment”, and that “retrospectivity without any statute of limitations” would be “a risky

°7 Thomas Sebastian, ‘World Trade Organization Remedies and the Assessment of Proportionality: Equivalence
and Appropriateness’, 48 Harvard International Law Journal 337 (2007), 380-382.
** The panel in Australia-Leather (21.5) considered that a finding that the term “withdraw the subsidy” does not
encompass repayment would have the effect of “granting full absolution to Members who grant export subsidies
that are fully disbursed to the recipient...for which the export-contingency is entirely in the past”. Australia-
Leather (21.5), above note 26, paras. 6.36-6.38.
* For example, in the US-Upland Cotton dispute, the measure at issue was non-recurring subsidy payments
provided by the US after the expiry of the ‘reasonable period of time’ for implementation (by when the measure
should have been withdrawn) but repealed prior to the establishment of the Article 21.5 compliance panel.
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path” for the WTO. Furthermore, it argued that the nature of the panel’s findings are “at odds
with democratic governance and economic reality”, and if the findings were to be accepted, it
would have serious consequences for other Members as well in the future.®” Canada was also
critical of the panel’s approach, and was of the view that panel’s interpretation of the
operative phrase “withdraw the subsidy” was contrary to GATT/WTO custom and practice. It
emphasized its understanding that the special and additional rules in Article 4.7 of the SCM
agreement was with regard to ‘timing’. Furthermore, the ruling was in conflict with the
principles of customary international law where the language of a treaty should clearly
indicate whether retroactivity was to be inferred. Brazil and Japan also shared this concern
that the retroactive remedy was inconsistent with GATT and WTO practice.®’

On the other hand, there were also views in favor of a retrospective system as a stronger
means to induce compliance with WTO obligations. Hong Kong was appreciative of the need
for effective remedies even if it represented a cost to violating members, but cautioned that
the cost should be “measured against the damage inflicted on other Members through illegal
actions” based on the pacta sunt servanda principle. The US, as the complaining party in this
case, was supportive of the panel’s finding, although it stated it did not agree with every
wording of the panel report, particularly since the panel’s remedy went beyond that sought by
itself.””

Commentators of this case have shown mixed responses. Several scholars were strongly
against the notion of retrospective remedies, arguing that retrospective remedies have no
basis either in past GATT practices or under the WTO Agreements. In particular, they were
critical of the fact that the Panel exceeded its mandate under the DSU by making a case for a
complaining party, as well as infringing the fundamental due process principles that a
responding party should not be subject to legal claims of which it had not been given
sufficient notice for response. While acknowledging that customary international law
provided for both prospective and retrospective remedies, such practice cannot be imported
into WTO law since it would be against the basic principles and objectives of the multilateral
trading system where Members bound themselves for specific reasons. They claimed that
GATT practice did not provide for retrospective remedies.” Furthermore, they were
concerned about the consequences of implementing the retrospective repayment of monies
granted, which could give rise to constitutional and democratic issues on the part of Member
governments since there would be significant legal constraints on expropriating private
property for public purposes. Most importantly, they argued that the role of compensation and

% WTO, Dispute Settlement Body, Minutes of the Meeting on 11 February 2000, WT/DSB/M/75, 7 March
2000, at 5-6.
*' Ibid, 7-8.
% Tbid, at 8-9.
% Gavin Goh and Andreas R. Ziegler, “Retrospective Remedies in the WTO after Automotive Leather”, 6
Journal of International Economic Law 545 (2003), at 551-552. The issue of retrospective remedies was
considered by the panel in Norway — Procurement of Toll Collection Equipment for the City of Trondheim
(GPR/DS2/R, adopted 13 May 1992), but ruled that the “recommendations of this nature had not been within
customary practice in dispute settlement under the GATT system”. There were five other GATT cases where
panels have recommended a retrospective remedy, but being all exclusively anti-dumping and countervailing
duty cases, the authors viewed that GATT practice did not provide for retrospective remedies as subsidy
remedies.
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retaliation under Article 22 of the DSU is as “temporary” measures pending the full
implementation of obligations under the WTO.%*

However, while it is true that the GATT cases were related exclusively to anti-dumping and
countervailing measures under the Tokyo Round codes, the fact that the possibility of
retrospective remedies was considered in the early years of GATT dispute settlement raises an
important point. In fact, two of the three GATT subsidy cases were adopted, which contained
recommendations of retrospective repayment of the countervailing duties and subsidy
payments respectively.”” In United States — Countervailing Duties on Fresh, Chilled and
Frozen Pork from Canada, the panel recommended that US reimburse the countervailing
duties corresponding to the amount of the subsidy, or make a subsidy determination
consistent with GATT rules and reimburse the duties to the extent that they exceeded the
amount of the subsidy determined to have been granted.®® In United States — Measures
Affecting Imports of Softwood Lumber from Canada, the panel recommended that the US
terminate the subsidy program and refund the cash deposits that were made during the period
of application of the inconsistent measure.®’ Therefore, the notion of retrospective remedies
does not seem to be a totally new concept raised for the remedy system to induce compliance
in international trade disputes.

It is notable that there were several views on the ‘prospective portion’ of a remedy as
proposed by the parties to the dispute in Australia-Leather (Article 21.5). While the
compliance panel viewed that the retrospective remedy should constitute ‘full repayment’ of
the subsidy, US had proposed that Australia withdraw the ‘prospective portion’ of the
prohibited subsidies found to have been provided, since that portion of the fund “continues to
confer a benefit to Howe after the adoption of the Report in this dispute” (emphasis added).
In order to calculate this amount, the US proposed to calculate the amount of the grant
payments over the useful life of the production assets of the beneficiary company, and
allocate the amount to the period following adoption of the panel report.”® In other words, the
US seems to be of the view that the period that distinguishes the ‘retrospective portion’ and
‘prospective portion’ of a subsidy would be the period of adoption of the panel report in
which a determination of whether a measure is consistent with the obligations is made. On
the other hand, Australia proposed that the point of distinction exists where the
implementation period ends.”” These proposals provide some valid suggestions as to how the
current remedy system could be ‘remedied’ to apply retrospective remedies that would be
feasible within the current framework of the WTO rules on remedies in the context of
prohibited subsidies.

Other problems exist due to the lack of retrospectivity in compliance proceedings as well.
As the case in US-Upland Cotton shows, WTO Members can delay compliance until

* Tbid, 553-560.
5 Out of the 3 GATT cases, Canada-Imposition of Countervailing Duties on Imports or Manufacturing
Beef from the EEC (SCM/85, dated 13 October 1987) was not adopted.
5 DS7/R-38S/30 (adopted), 11 July 1991, para. 5.2.
67 SCM/162 (adopted), 27 October 1993, para. 415.
% Australia-Leather (Article 21.5), above note 26, paras. 6.9-6.10.
% Ibid, paras. 6.20-6.21.
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immediately before a compliance panel reviews the compliance record of the revised measure
taken to comply, and then ‘uncomply’.”® In this case, the US had repealed certain cotton
subsidies (Step 2 payments) that were ruled to be prohibited subsidies before the compliance
panel was established, gained acknowledgement of the withdrawal of the measure, and then
reinstated similar payments under the 2008 Farm Bill. When Brazil requested
countermeasures against the reinstated measures, it was declined due to lack of a multilateral
determination of non-compliance regarding the measure. This is possible due to the current
dispute settlement rules which do not provide remedies for past violations, according to
which, the jurisdiction of Arbitrators in Article 21.5 proceedings is limited to on-going
measures that are existent at the time of the compliance proceeding. Additionally, the limited
jurisdiction of Article 22.6 Arbitrators relative to Article 21.5 Panels in being only able to
authorize countermeasures on matters that have been subject to a compliance determination
also compounds the problem. Consequently, Members can commit repeated violations
without having to face any economic consequences of retaliation, especially for parties which
are not concerned about reputational damages.”!

In sum, the ineffective remedy mechanism for dealing with non-recurring subsidies due to
the lack of a retrospective remedy system is a persistent, unresolved issue in the current
system of remedies for prohibited subsidies. Arguments and positions are still divided and
undecided over this issue. But, overall, despite the criticisms over the practical problems that
can arise from implementing such a retrospective remedy, there seems to be a growing
concern recognizing the existence and persistency of this problem.

C. Prolonged Dispute Proceedings: “withdraw without delay”

While the time-period for implementation per se may not be a matter of issue in prohibited
subsidy disputes, there have been several disputes under the general DSU procedures where
the problems have been identified relevant to the determination of the ‘reasonable period of
time (RPT)’ for implementation of the DSB rulings.”* With regard to prohibited subsidy
disputes, a more serious problem lies in the length of the disputes. One of the reasons for this
delay in the dispute settlement procedure, especially for subsidy disputes, is the fact that the
inconsistent subsidy measure is usually retained until the end of the implementation period,
and some times, even repealed after the expiry of the RPT.” There have also been cases
where the original subsidy measure determined to be inconsistent had been revised, albeit
only partially, leading to a series of compliance proceedings even after reaching the final

™ The term ‘uncompliance’ was used by Townsend and Charnovitz (2011), to explain the practice of WTO
Members which deliberately reinstate WTO-inconsistent measures after obtaining a positive ruling of
compliance due to repeal of the original inconsistent measure prior to a compliance panel proceeding. David J.
Townsend and Steve Charnovitz, ‘Preventing Opportunistic Uncompliance by WTO Members’, 14 Journal of
International Economic Law 437 (2011).
"' Tbid, at 438.
™ See Ma Qian, “Reasonable Period of Time’ in the WTO Dispute Settlement System’, 15 Journal of
International Economic Law 257 (2012) for various problems related to RPT determination in general.
" For example, in US-FSC, the US enacted its revised measure (the ETI Act) on 15 November 2000, after the
implementation period expired on 1 November 2000.
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stage of authorizing countermeasures to enforce the DSB recommendation.”*

Such significant delays in the dispute settlement procedure may also be attributable to the
lack of retrospective application of remedies in prohibited subsidy cases. Due to the current
system under which the retaliation remedy is applied only after the implementation period
has expired for the respondent Member, there is no incentive for the respondent party to
comply promptly within the given time-period for compliance (RPT). In fact, as shown in
many dispute cases, respondent parties seem to be enacting their revised measures at the near-
end or shortly after the time-period for implementation has lapsed. This may not be a problem
per se, since the purpose of granting a “reasonable period of time” is to take into account the
need for member countries to take shorter administrative or longer legislative procedures for
revising their measures. However, there is a possibility that this system may be abused,
especially when there is opportunity for the parties to the dispute to extend the RPT through
Article 21.3(c) arbitrations or mutual agreement between the parties. In US-FSC and US-
Upland Cotton, we have seen how the panels discretionally grant ‘reasonable period of time’
to the respondent parties, sometimes not even providing any explicit reason for a time-period
that exceeds the normal recommendation of 90 days.”> With regard to the determination of
the ‘reasonable period of time’, Article 21.3 of the DSU provides that the time-period may be
proposed by the respondent party, or mutually agreed by the disputing parties, or determined
through binding arbitration, while for prohibited subsidies, Article 4.7 of the SCM Agreement
only provides that the subsidy shall be withdrawn “without delay”. Most of the practice by
WTO panels seems to have recognized this clear textual difference and have requested
implementation within a period of 90 days for prohibited subsidy cases. However, this does
not seem to have been always the case as previously mentioned.

However, a more serious problem regarding prolonged dispute proceedings seems to be
due to the nature of the subsidy measure. In fact, the opportunistic practice of some WTO
Members to comply with the DSB rulings and later ‘uncomply’, or to comply only partially
to the effect that it does not completely remove the effect of the subsidization are all
problems that derive from the lack of willingness on the part of the subsidizing country to
terminate the prohibited subsidy measure in the first place. While this problem may not be
fundamentally addressed merely by remedy measures, at least the remedy system that is in
place to enforce DSB rulings against non-compliant acts of subsidization may need to be
tightened so as to fill in the loopholes that evidently exist in the current prospective remedy
system for prohibited subsidies.

IV. ‘REMEDYING’ THE REMEDY SYSTEM FOR PROHIBITED SUBSIDIES IN THE
WTO

™ In US-FSC, second recourse to the Article 21.5 panel was made with regard to the “Jobs Act” (13 January
2005) after receiving authorization to impose countermeasures on the formerly revised subsidy measures (the
“ETI Act”). After going through an appeal proceeding for the compliance panel ruling, the revised measure was
finally determined to be a prohibited subsidy and was recommended its withdrawal (Appellate Body Report,
US-FSC (Article 21.5 1), WT/DS108/AB/RW2, adopted 14 March 2006).

" In US-FSC, the respondent party was given 6 months or a specific date of 1 October 2000 (whichever was
earlier), but was later extended to 1 November 2000 upon the request of the respondent.
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A. Introduction of the ‘Retrospective Retaliation’ Remedy for Non-recurring Prohibited
Subsidies

The persisting problem of the lack of any remedial measure against non-recurring
subsidies™® gives rise to legitimate concerns about the effectiveness of the dispute settlement
system on its failure to deal with WTO-inconsistent prohibited subsidy measures that can be
used without any economic consequences. If such noncompliant practices are not
appropriately addressed, WTO members will be given ample opportunity to repeatedly
engage in temporary subsidization practices that do not ultimately comply with the WTO
rules, thus creating a large loophole in the WTO system.

As a partial solution to resolve this problem, introducing a ‘retrospective remedy of
retaliation’ for addressing past non-recurring subsidies may need to be seriously considered.
This notion is distinguished from the retrospective remedy through monetary compensation,
which will be discussed in the following section. Under this scenario, the level of retaliation
is calculated retrospectively, from the period where the measure at issue has been determined
to be a violation of WTO obligations (adoption of the panel report), rather than from the
prospective period of time when the measure at issue needs to be implemented and compliant
with WTO obligations (end of the ‘reasonable period of time”).”’

The reasoning behind this approach is that countermeasures (as a temporary measure
imposed to induce compliance) need be “proportional” to the harm done by the illegal
measure. This is a fundamental principle for rules on remedies in public international law as
stipulated in the International Law Commissions’ codifications on the responsibility of States
for internationally wrongful acts. Proportionality is the principle used to assess the lawfulness
of countermeasures, and also serves as a restraint on imposing ‘punitive’ sanctions which

7% In fact, there is no legal distinction between ‘recurring’ and ‘non-recurring’ subsidies as proscribed in the
SCM Agreement. However, there seems to be quite a number of WTO dispute cases which involve issues
related to non-recurring subsidies, and the lack of sufficient treatment under the current subsidy discipline in the
WTO. Perhaps, as an economic criteria for distinguishing between the two types of subsidies, the distinction
provided by Grossman and Mavroidis (2003) may serve as reference. The authors explain that a recurring
subsidy is one that provides for “ongoing financial transfers from the government”, often in relation to some
economic activity or variable (i.e. fiscal incentives for employment or output, public provisions of goods and
services at below-market prices). On the other hand, non-recurring subsidy is a “government contribution that is
paid only once or perhaps a limited number of times” (i.e. cash grants, loan guarantees, equity infusions, and
government loans at below-market interest rates). Gene M. Grossman and Petros C. Mavroidis, ‘United States —
Imposition of Countervailing Duties on Certain Hot-Rolled Lead and Bismuth Carbon Steel Products
Originating in the United Kingdom: Here Today, Gone Tomorrow? Privatization and the Injury Caused by Non-
Recurring Subsidies’, in Henrick Horn and Petros C. Mavroidis (eds), The WTO Case Law of 2001 (Cambridge
University Press, 2003), at 189-193.

" There has also been some discussion on the notion of ‘retrospective’ remedies in the recent Doha negotiations
on DSU reform. The discussions came up in the context of whether the calculation of the level of nullification or
impairment for authorizing suspension of concessions should be made from the period affer the end of the RPT
or the period beginning from the RPT. While the delegations were unable to reach an agreement on the issue,
there were views by some delegations that a calculation that does not take into account the period of RPT for
implementation would be ‘retrospective’. WTO, Special Session of the Dispute Settlement Body, Report by the
Chairman to the Trade Negotiations Committee, TN/DS/25, 21 April 2011, at page B-12, paras. 71-72.
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would more likely lead to a spiral of counter-retaliations.” Article 35 of the ILC Draft
Articles specifies that while a state that commits an internationally wrongful act is under the
obligation to make ‘restitution’ (re-establishment of the situation which existed prior to the
commitment of the wrongful act), the level of restitution should “not involve a burden out of
all proportion to the benefit” from the remedy of restitution. In other words, the obligation of
restitution is not unlimited, and the burden of restitution imposed on the infringing state and
the benefit gained by the injured state must be proportional. Furthermore, the commentaries
to the relevant provision explain that the notion of proportionality is based on considerations
of “equity and reasonableness”.” In the WTO, Arbitrators have referred to the principle of
proportionality in their assessment of the “appropriate” level of countermeasures for
prohibited subsidies or the level of “nullification or impairment” for non-subsidy violations.

The role of proportionality in WTO law has been mainly to limit the extent of
countermeasures that WTO Members may take against each other.*® However, in the case of
prohibited subsidies, the opposite seems to have been true. The three arbitration decisions
that have authorized countermeasures against violations of the prohibited subsidy rules have
interpreted the requirement of proportionality attached to the meaning of “appropriate” in
Article 4.10 of the SCM Agreement as the need to consider both culpability and harm in
assessing the level of countermeasures so as not to be ‘disproportionate’. For prohibited
subsidy cases, the Arbitrators seem to have applied the principle of proportionality as an
‘aggravating’ factor rather than as a ‘mitigating’ factor.® As a result, the awarded
countermeasures calculated on the basis of ‘amount of subsidy’ in the first three Article 22.6
Arbitrations related to prohibited subsidies can be viewed as being of a level that is ‘more-
than-proportionate’, and has raised some serious concerns given the fact that the WTO is a
multilateral agreement under which multiple Members affected by the measure may
challenge the prohibited subsidy.

On the contrary, in the case of non-recurring subsidies of which payments have been made
in the past and thus not within the jurisdiction of the panels since they are no longer existent,
the concern lies in the fact that the level of countermeasures for non-recurring subsidies is
‘disproportionate’ in the sense that it is ‘less-than-proportional’. In other words, since no
countermeasure can be authorized for repealed measures under the current prospective
system, the level of countermeasures for non-recurring subsidies is naturally disproportionate
to the harm incurred by the subsidy measure. Therefore, the lack of a retrospective remedy
for non-recurring subsidies results in an ineffective remedy system for prohibited subsidies in
the sense that it offers a disproportionate (less than proportional) level of remedies, which
goes against the basic principle of countermeasures in customary international law and WTO
law.

" Thomas M. Franck, ‘On Proportionality of Countermeasures in International Law’, 102 American Journal of
International Law 715 (2008), 715. For other discussions on proportionality in international law and WTO law,
see Sebastian (2007), above note 57; Mitchell (2007), above note 51; Enzo Cannizzaro, ‘The Role of
Proportionality in the Law of International Countermeasures’, 12 European Journal of International Law 889
(2001).
" Commentaries to ILC Draft Articles, above note 50, paras. 8 and 11 of Article 35.
%0 Mitchell (2007), above note 51, at 993.
*! Ibid, at 1002.
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While there may be strong criticism against retrospective remedies in the sense that they
can be punitive or prohibitive, this pertains to the case of recurring subsidy measures where
there are on-going benefits conferred by the prohibited subsidy measure, and thus fall within
the jurisdiction of the current prospective remedy system. In such cases, the retrospective
application of remedies may result in an additional increase in the level of countermeasures
which can result in unnecessarily punitive sanctions against breach of obligations.

There may also be arguments that since the ultimate objective of the WTO dispute
settlement system is to have the inconsistent measure removed, the fact that a prohibited
subsidy measure that once existed, but no longer exists, may be a situation that is not
problematic from the perspective of WTO law. If such subsidy programs that have existed
long before are all subject to challenges within the WTO, it would undermine the legitimacy
and functioning of the WTO dispute settlement system.*

However, in an economic analysis by Grossman and Mavroidis (2003), the injury caused
by non-recurring subsidies is shown to be the same as the injury caused by recurring
subsidies. While the direct effect of a non-recurring subsidy is to increase the scale of
investment, the indirect effect of lower marginal costs to the domestic producers (since profit-
maximizing firms will produce at a greater scale and supply more output) will ultimately
reduce the world price of the subsidized good, and as a result, producers in the importing
country who must compete with the subsidized good may suffer as a result. This is the same
effect of a recurring subsidy which induces a decline in world price and increase in the
volume of exports, thus injuring the competing industries in the importing countries.*

With regard to the method for applying the retrospective remedy system, there have been
some views by WTO Members regarding the time-period for calculating the level of
retrospective remedies. In a proposal of its methodology for calculating the “appropriate”
level of countermeasures in the Australia-Leather (Article 21.5) proceeding, the US refers to
a ‘prospective portion’ of the subsidy to be withdrawn, by allocating the amount of the grant
payments over the useful life of the recipient firm’s production assets, and calculating the
amount allocable to the “period following adoption of the [panel] report™.® In its reasoning,
the US explained that it found support for this approach in the practice of the Members in
calculating subsidy amounts under Part V of the SCM Agreement that provides for
countervailing measures as a unilateral remedy. In a related provision on retroactivity for the
application on provisional measures and countervailing duties, Article 20.1 of the SCM
Agreement provides that such duties shall be applied to products which enter for
consumption after the time when the decision on the existence and amount of the subsidy is
made effective. In this light, a balance between the multilateral and unilateral remedy tracks
may need to be considered. Therefore, aside from the need for a retrospective calculation of
the level of countermeasures for non-recurring prohibited subsidies, there may also be the

2 Goh and Ziegler (2003), above note 63, at 560.
8 Grossman and Mavroidis (2003), above note 76, at 189-193.
8 Australia-Leather (Article 21.5), above note 26, para. 6.10. As a result of this calculation, the amount to be
withdrawn as proposed by the US was $A26,346,154. In comparison, Australia argued that the ‘prospective
portion’ of the subsidy grant would have to be calculated from the period where the implementation period ends,
resulting in a calculation of $A8.065 million.
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need for a more balanced approach in the two tracks of remedy that are separately allowed for
subsidy disputes.*” Furthermore, in the case of non-recurring subsidies, the implementation
period would be meaningless, since the measure no longer exists for it to be withdrawn
within a ‘reasonable period of time’ for implementation.

Taking into account the proportionality concerns and the multilateral approach to remedies,
the standard for calculating the level of the retaliation remedy for non-recurring subsidies will
preferably have to be linked to the actual harm done by the illegal subsidy measure, which
would be the trade-distorting effects of the subsidy measure on the injured Member, rather
than the amount of the subsidy in its entirety. When considering the nature of the retaliation
remedy as a multilateral-track remedy that allows other Members affected by the measure to
challenge the measure as well, it gives legitimate reason for apportioning the amount of
injury based on individual retaliation rights rather than for the imposition of countermeasures
that are based on the global effect of the subsidy. As Grossman and Sykes (2011) have shown,
the imposition of ‘non-prohibitive’ tariffs that enhance the terms-of-trade welfare of the
retaliating Member country is a more rational approach to retaliation.*® While the authors
have used the term ‘non-prohibitive’, in the context of their paper, it is rather closer in
meaning to the notion of ‘proportional to the harm incurred by the illegal subsidy measure’ in
the legal context.

In this light, the approach by the Arbitrators in US-Upland Cotton (Article 22.6) may
provide some direction in our quest to apply ‘proportional’ countermeasures to address non-
recurring prohibited subsidies in a retroactive manner. In order to calculate the ‘trade effects’
of the prohibited subsidy measure at issue, the Arbitrators calculated the value of the subsidy
and the additional sales incurred by the subsidy, which was apportioned to the share of
Brazil’s market in the world export market for cotton products. Basically, the Arbitrator’s
approach was based on the ‘benefit’ that was conferred to the recipient of the subsidy, but
reduced to the amount that is commensurate to the harm suffered by the individual injured
Member. In this case, the time-period that was used to calculate the countermeasures was the
period following the end of the implementation period, since the case involved recurring
prohibited subsidy measures that were revised near the end of the implementation period.
However, when imported to the case of non-recurring subsidies, this same methodology for

% The issue of retrospective remedies has also been raised in the countervailing duty (CVD) context, as can be
observed in the US-Section 129 dispute case. In this case, Canada claimed that the US trade legislation fails to
provide a WTO-consistent solution for all entries (import products), including those that took place during the
period where no determination regarding final duty assessment has been made. In other words, in order for
Section 129 to be WTO-consistent, Canada argued that it need be applied on all import products, even if it
requires the retrospective application of new determinations. In the pertinent case, however, the Panel managed
to ‘beat around the bush’ by ruling that the relevant US trade legislation does not apply, in law and in effect, to
the problematic import products (‘prior unliquidated entries’), and accordingly, did not lead to any multilateral
decision on Canada’s claims that Section 129 is WTO-inconsistent (United States — Section 129(c)(1) of the
Uruguay Round Agreements Act, WT/DS221/R, adopted 30 August 2002). Some commentators viewed that
Canada’s failure in the case resulted from its attempt to attack the US trade legislation without putting first into
question the issue of whether the WTO allows for retrospective remedies or not. Kyle Bagwell and Petros C.
Mavroidis, ‘United States — Section 129(c)(1) of the Uruguay Round Agreements Act (WTO Doc. WT/DS221/R
of 15 July 2002): Beating Around (The) Bush’, in Henrick Horn and Petros C. Mavroidis (eds), The WTO Case
Law of 2002 (Cambridge University Press, 2005).

% Grossman and Sykes (2011), above note 48, 160-163.
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calculating the trade-distorting effects of the subsidy on individual measures can be applied
from the period after which the panel report is adopted, since the multilateral determination
on the existence of a prohibited subsidy measure is made at that time. This proposed
methodology as applied in the Australia-Leather dispute for calculating the “appropriate”
level of countermeasures for non-recurring prohibited subsidies is shown in Figure 1 below.

Figure 1. Retrospective Retaliation Remedy for Non-Recurring
Prohibited Subsidies in Australia-Leather Dispute
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As shown in Figure 1, the level of the retrospective retaliation remedy has been calculated
from the period after the adoption of the panel report where the determination of the
existence of a prohibited subsidy has been made. As explained, since the subsidy measure in
this case is not existent to be subject to withdrawal by the end of a reasonable period of time,
there will be no need to take account of the RPT. Instead, the period applicable for non-
recurring subsidies would be the period when the DSB has determined the existence of a
prohibited subsidy — period when the Panel Report is adopted. If any kind of remedy is to be
granted for past one-time prohibited subsidies, it would have to be calculated from the time
when a determination of non-compliance has been made, which would be the period when
the panel report has been adopted. Therefore, in the Australia-Leather case, the ‘proportional’
retaliation remedy to be awarded would have to be calculated from the period following the
adoption of the panel report until when the grant contract ends. For comparison purpose, the
‘prospective remedy’ as indicated in Figure 1 is the amount of remedy that was proposed by
Australia in the pertinent case.

The key objective of the retrospective remedy for non-recurring subsidies is that there need
be ‘proportionality’ between the remedies provided as compensation for harm done by the
breach and the benefits gained from the breach. Although the remedy is only temporary in
nature, it should be at least proportional to the harm done by the non-recurring measure, since
if to the contrary (less than proportionate), there will be no incentive for the infringing party
to give up its benefits from the breach. The current system of prospective remedies does not
provide for that ‘proportionality’ for non-recurring prohibited subsidies, creating an important

loophole in the WTO remedy system. In order to provide that ‘proportionality’, the aim of the
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retrospective retaliation remedy is to devise a method that will best capture the amount of
injury by the non-recurring subsidy based on the methods proposed by WTO Members and
Arbitrators.

There may also be limitations to this proposed remedy in that the countermeasures would
not exactly match the amount of harm done by the non-recurring subsidy measures. From this
perspective, the remedy of monetary compensation may be considered as a better remedy,
since it has the advantage of being able to offer direct compensation that better approximates
the amount of injury by an illegal act. In the next section, this paper discusses why a
retrospective remedy through monetary compensation is not a viable option as a retrospective
remedy for prohibited subsidy disputes.

B. Considering Monetary Compensation as a Retrospective Remedy for Prohibited
Subsidies

There has been some confusion on the notion of retrospective remedies with regard to its
form. The compliance panel in Australia-Leather (Article 21.5) viewed retrospective
remedies in the form of monetary payment, as it ordered full repayment of the monies that
were granted to the recipients of the subsidy. Furthermore, the strong opposition by the WTO
Members regarding retrospective remedies pertains to the form of retrospective repayment of
the subsidies received, rather than the notion of retrospectivity itself. Therefore, the reasoning
provided by the compliance panel in Australia-Leather may have to be distinguished between
the need for more effective remedies for addressing non-recurring subsidies in the WTO
system vis-a-vis the argument for the repayment of monies as a remedy for past one-time
subsidies.

The remedy of monetary compensation is different from the current ‘trade’ compensation
remedy as provided in the WTO dispute settlement system. The current compensation remedy
is in the form of lowering tariff barriers in areas other than where the violation has been
found, and is allowed as a temporary remedy until the DSB recommendation and rulings are
implemented. Furthermore, agreement on the compensation remedy is voluntary (only
possible with the consent of the non-complying country), and if granted, should be provided
on an MFN basis according to the non-discriminatory principles of the WTO.*” Therefore,
from an economic perspective, ‘trade’ compensation can be preferred to the retaliation
remedy (lifting of tariff barriers) since it is trade-liberalizing rather than trade-restricting.
However, trade compensation has, at the same time, serious drawbacks on both complainants
and respondents in the dispute. This is because, for the complainant, compensation in the
form of lowering trade barriers in other areas does not actually eliminate the non-compliance
in the area subject to the dispute, thus having no compliance-inducing effect or any practical
‘compensation’ effect. Furthermore, the voluntary nature of trade compensation agreements
provide no incentive for the respondent party since it would mean agreeing to increased
foreign competition in a certain sector for the reason of protecting another sector that has

8 DSU Article 22.1
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benefitted from non-compliance.®®

On the other hand, the remedy of compensation in the form of monetary repayment has no
specific legal basis in the WTO Agreements.®” However, the international law on remedies
provides for the remedy of compensation as a form of ‘reparation’, which must be made in
full for any injury caused by an internationally wrongful act.”” Based on this observation,
some commentators raise the possibility of introducing monetary compensation as a form of
retrospective remedy on a case-by-case basis.”’ There are also commentators who view that
monetary compensation may be a reasonable possibility, especially when the retaliation
remedy is not effective, especially for smaller countries.”” Since small countries generally
face terms of trade that are fixed, retaliation may not provide them with any remedial effect
since responding with increased tariff barriers will lead to less efficient outcomes for their
economy (‘shooting oneself in its own foot’). Pauwelyn (2000) suggests that pecuniary
compensation would make more economic sense since it directly compensates the injured
sector, it would be easier to monitor, and more accessible for weaker WTO members.”

Economists who analyze the WTO system using the economic theory of contracts note that
in an efficient enforcement system, parties will be induced to comply when compliance yields
greater benefits to the injured party than the costs to the infringing party, whereas parties will
depart from its obligations when the costs of compliance to the infringing party exceeds the
benefits to the injured party. The key element for the latter situation where infringing parties
will opt for ‘efficient breach’ is ‘expectation damages’ that “place the promisee in as good a
position as it would have been if the promisor had performed”.”* In the WTO context, the
remedy of monetary compensation will allow the infringing party to ‘efficiently breach’ from
its obligations when it deems that it is more beneficial, which is viewed to be a more efficient
outcome where unanticipated circumstances cannot be covered by WTO treaties.

There has been one WTO dispute case where the remedy of monetary compensation has

% David Palmeter and Petros C. Mavroidis, Dispute Settlement in the World Trade Organization: Practice and
Procedure (Cambridge, 2004), at 265-266.
¥ Article 22 of the DSU does not define ‘compensation’ and makes no specific reference to compensation in
moneys.
% ILC Draft Articles, Article 31. The Permanent Court of International Justice (PCIJ) recognized that
“reparation must, as far as possible, wipe out all the consequences of the illegal act and re-establish the situation
which would, in all probability, have existed if that act had not been committed”. Factory at Chorzow, PCIJ,
Series A, No. 17 (1928), 47.
! For example, Sherzod Shadikhodjaev and Nohyoung Park, ‘Cessation and Reparation in the GATT/WTO
Legal System: A View from the Law of State Responsibility’, 41 Journal of World Trade 1237 (2007).
2 William J. Davey, ‘Sanctions in the WTO: Problems and Solutions’, in Chad P. Bown and Joost Pauwelyn
(eds), The Law, Economic and Politics of Retaliation in WTO Dispute Settlement (Cambridge University Press,
2010), at 363-365. For more discussions on monetary compensation as an option for the WTO remedy system,
see Bernard O’Connor and Margareta Djordjevic, ‘Practical Aspects of Monetary Compensation: The US-
Copyright Case’, 8 Journal of International Economic Law 129 (2005); Marco Bronckers and Naboth van den
Broek, ‘Financial Compensation in the WTO: Improving the Remedies of WTO Dispute Settlement’, 8 Journal
of International Economic Law 101 (2005); Robert Z. Lawrence, Crimes and Punishments? Retaliation under
the WTO (Institute for International Economics, 2003), 36-39; Joost Pauwelyn, ‘Enforcement and
Countermeasures in the WTO: Rules are Rules — Toward a More Collective Approach’, 94 American Journal of
International Law 335 (2000).
% Pauwelyn (2000), above note 92, at 346.
* Warren F. Schwartz and Alan O. Sykes, ‘The Economic Structure of Renegotiation and Dispute Resolution in
the World Trade Organization’, 31 Journal of Legal Studies 179 (2002).
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been awarded under Article 25 of the DSU. In US — Section 110(5) Copyright Act (Article 25),
the Arbitrator determined that the level of nullification or impairment suffered by the EC was
€1,219,900 per year.”” However, after failure by the US to implement the recommendations
within the reasonable period of time, request for authorization of suspension of concessions
was made pursuant to DSU Article 22.6. Later, parties to the dispute agreed to suspend the
Article 22.6 proceedings and agreed on a mutually satisfactory temporary arrangement under
which the US was to make a lump sum payment to EC performing rights societies in the
amount of $3.3 million.”

However, the award of compensation in monetary form in the above case can be quite
distinguishable from the case of prohibited subsidies. This form of remedy may be
appropriate as a remedy for disputes under the TRIPS Agreement, where it is clear who the
right holders are, and intellectual property rights are associated with direct pecuniary benefits
granted to the right holders for their intellectual property. On the other hand, subsidy
measures have broader economic consequences, such as the indirect effect of stimulating
investments in related industries where the subsidy has been granted. Subsidy payments may
be made in the form of money transfer, but the impact need be assessed policy-wise, and it is
not clear who the recipients are. Therefore, importing the case for monetary compensation as
a remedy for prohibited subsidy cases may not be appropriate, as the two cases do not exactly
match in terms of the effects of the monetary transaction.

In a broader sense, the remedy of monetary compensation is problematic in the sense that it
provides a ‘buy-out’ option for respondent parties that have larger economies, while it may be
more burdensome to the respondent parties that have less-developed, smaller economies.
While this possibility of ‘buying out’ may also apply to the retaliation remedy, it has more
serious consequences for smaller economies when faced with the remedy of monetary
compensation as a respondent party to a dispute, since it would require the collection of
money from its national budget or private companies, which may not afford to make such
payments. Furthermore, an agreement on monetary compensation between the disputing
parties normally occurs under the framework of a bilateral arrangement, where the power
imbalance among developed and developing countries further manifests itself, thus further
undermining the position of the smaller economies which tend to have weaker negotiating
positions. In addition, the advantage of resorting to a more legally rigorous multilateral
remedy track to challenge the other country’s subsidization practice may be undermined in
such a case. More importantly, since the payment of compensation has been agreed in
accordance with the terms of a mutually satisfactory arrangement, there will be no means to
enforce the payment of monies in the event of non-compliance. In a related problem, rather
than serving as a ‘temporary’ enforcement tool to induce compliance, monetary compensation
can become a ‘final’ remedy, and hinder the achievement of the primary and ultimate
obligation of compliance, which would be the withdrawal of the inconsistent measure at issue.
Rather than serving its intended temporary role of enforcing the rulings by the DSB
Arbitrators in order to induce compliance, monetary compensation may enable WTO

% WTO Article 25 Arbitration Award, United States — Section 110(5) of the US Copyright Act,
WT/DS160/ARB25/1, 9 November 2001, para. 5.1
% WTO, Notification of a Mutually Satisfactory Temporary Arrangement, WT/DS160/23, 26 June 2003.
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Members to ultimately ‘buy out’ of their WTO obligations.”’

In the more specific case of prohibited subsidies, the problem lies in the implementation of
the remedy. Where initial subsidy payments have been made by the government to its firms
or the industry, the expropriation of the monies may constitute a constitutional issue and
create democratic concerns as it is related to the private property rights.”® As a number of
WTO Members have reacted to the DSB ruling to pay back the monies received in Australia-
Leather (Article 21.5), the constitutional constraints on expropriating property are indeed a
practical issue that cannot be ignored. Particularly, considering the fact that the WTO
Agreement is a treaty among WTO Members and its legitimacy lies in the willingness of the
Member governments to comply with the agreed obligations, countermeasures that go against
the very nature of their constitutional law or democratic expectations are unlikely to gain
much support. While rules and norms are important for maintaining the predictability and
stability of any system, the feasibility of measures must not be overlooked, especially when it
pertains to the actions of sovereign states. Indeed, the most significant constraint to applying
the remedy of monetary compensation is the issue of enforcement as noted by many legal
commentators in discussing the possibility of monetary compensation as a WTO remedy.”

Furthermore, a law-and-economics approach regarding the purpose of remedies in the
WTO dispute settlement system provides some support to the view that the remedy of
monetary compensation may not be appropriate for prohibited subsidies. According to
Pauwelyn (2007), the WTO rules on prohibited subsidies are protected by a property rule
where specific performance (i.e. withdrawal of the prohibited subsidy) is required for
enforcement.'”’ However, allowing monetary compensation, which is a form of remedy
under the liability rule, would go against the nature of protection that governs the discipline
on prohibited subsidies. Since prohibited subsidies are illegal per se, the transaction costs
involved in dispute settlement can be considered to be lower than for other cases, since only
existence of a prohibited subsidy is required for a ruling of non-compliance.'”’ Furthermore,
as Maggi and Staiger (2009) suggest, as uncertainty over the benefits of free trade falls, the
optimal institutional arrangement tends to move away from liability rules toward property
rules. On the other hand, liability rules are more prevalent than property rules in issue areas
that are characterized by a higher degree of uncertainty over the joint benefits of free trade.'"

However, this does not mean that the option of monetary compensation should be totally
ruled out as a remedy for prohibited subsidies. The possibility of monetary compensation in

97 John H. Jackson, ‘International Law Status of WTO Dispute Settlement Reports: Obligation to Comply or
Option to “Buy Out”?’, 98 American Journal of International Law 109 (2004).
% Goh and Ziegler (2003), above note 63, at 556.
% See for example, Petros C. Mavroidis, ‘Proposals for Reform of Article 22 of the DSU: Reconsidering the
“Sequencing” Issue and Suspension of Concessions’, in Federico Ortino and Ernst-Ulrich Petersmann (eds), The
WTO Dispute Settlement System 1995-2003 (Kluwer, 2004), at 70.
1% Joost Pauwelyn, ‘Optimal Protection of International Law: Navigating European Absolutism and American
Voluntarism’, Law and Economics Research Paper Series, Working Paper No. 2007-07, University of St. Gallen
(2007), 71-73.
%" Disciplines to which the liability rule apply pertains to situations where transaction costs are high due to
bargaining difficulties over determination of the value of the entitlement.
192" Giovanni Maggi and Robert W. Staiger, ‘Breach, Remedies and Dispute Settlement in Trade Agreements’,
NBER Working Paper No. 15460 (2009).
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the context of a mutually agreed solution should remain open for disputing parties who wish
to resort to that option for a satisfactory resolution of the dispute at hand. But, in other more
general cases, establishing the remedy of monetary compensation as a permanent remedy
which may substitute the primary obligation of compliance would be a wrong direction of
choice for the remedy system for prohibited subsidies.'*®

It should also be noted that the remedy of monetary compensation is increasingly being
considered as a remedy for enforcement in bilateral FTAs as well. In a quite unique case, the
recently concluded Korea-US FTA provides for dispute settlement rules which allow the
payment of “monetary assessment” in lieu of the retaliation remedy. More specifically, a
complaining party may not retaliate if the respondent party offers to pay an “annual monetary
assessment”. If the parties, however, are not able to reach an agreement on the amount of the
monetary payment, the amount may be “equal to 50 percent of the level of the benefits the
panel has determined...to be of equivalent effect”, or if there has been no prior panel
determination, “50 percent of the level that the complaining party has proposed to
suspend”.'® Considering the fact that FTAs are essentially bilateral arrangements related to
market access commitments, such a provision allowing for monetary compensation may be a
practical alternative as a remedy for enforcing negotiated commitments. However, it is also
true that there are no bilateral arrangements covering the subject matter of subsidies in any
bilateral FTAs, since subsidy matters, inherently and structurally, need to be dealt with on a
multilateral basis, mainly due to its repercussive economic effects. Therefore, the
introduction of the monetary compensation remedy as a means of enforcement in the case of
non-implementation of FTA obligations cannot be seen as applicable to the discipline on
subsidies in the context of WTO obligations.

V. CONCLUSION

The current remedy system under the WTO has proved to be ineffective in inducing
prompt compliance in the case of prohibited subsidy disputes that are brought to the WTO
dispute settlement system. Such ineffectiveness include issues of both ‘timeliness’ and
‘quality’ of compliance, a particularly prominent problem in subsidy disputes. This can be
explained from the understanding that subsidies are unilateral trade policies that are
strategically needed to help governments overcome various externalities that hinder economic
growth. Hence, governments may be naturally reluctant to promptly remove their subsidy
measures even though determined to be WTO-inconsistent, resulting in delayed compliance
within the given implementation period, insufficient removal of subsidy measures ruled to be
illegal, or reinstatement of prior repealed measures in a way that escapes the jurisprudence of

1% Also, in the current Doha negotiations on DSU reform with regard to the issue of monetary compensation,
delegations shared the view that compensation is ‘voluntary’ and constitutes a ‘temporary’ remedy pending full
implementation, and that this would ‘not be changed under the proposal’. Report by the Chairman to the Trade
Negotiations Committee, Special Session of the Dispute Settlement Body, TN/DS/25, 21 April 2011, at page B-2,
para. 10.
1% Article 22.13.5 of the Korea-US Free Trade Agreement.
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the present WTO remedy system.

The remedial mechanism for resolving prohibited subsidy disputes seems to require special
consideration of the structural and political nature of the measure at issue, as explained so far.
A particularly persistent problem in export subsidy disputes involves the issue of
retrospective remedies for addressing illegal subsidy payments that have been granted in the
past and remain unaddressed under the current prospective remedy system of the WTO.
Another problem in subsidy disputes involve the limited jurisdiction of WTO compliance
panels that result in opening the door for certain ‘opportunistic’ practices by incalcitrant
WTO Members.

The introduction of a retrospective remedy system in the WTO regime may be subject to
deep concerns and criticism. There has indeed been a substantial amount of interest on this
possibility within the trade legal community as a whole, but none have been able to offer any
concrete proposals for introducing the system. To come up with a feasible solution, first of all,
the form of the retrospective remedy would need to be distinguished (whether in the form of
suspension of concessions or monetary repayment), based on the purpose of the remedy that
is intended to serve under the pertinent legal regime.

In conclusion, this study does not propose that the alternative remedy system is appropriate
and applicable to all other areas in the WTO. This is based on the observation that different
regimes that are served by different rules for protection of entitlements need to have different
remedy systems established as appropriate to the distinct features and purpose. This study
aims to contribute by providing a more specific proposal for the precise field of prohibited
subsidies, as a starting point for further studies regarding the respective remedy systems that
may be best appropriate for individual legal regimes.

In the case of prohibited subsidies, the political sensitivity of a sovereign state’s national
policy that has repercussive effects on its economy, and the world trade rules that govern
these acts based on reciprocal agreements among member countries, render the discipline on
prohibited subsidies an area that places more significance on the performance of obligations
by member states that contribute to preserving the balance and stability of the world trade
order. In contrast, other subject matters covered by the WTO agreements and the remedies
that work to achieve their respective objectives shall need to be examined more carefully in
order to propose more meaningful remedies for the settlement of disputes in a prompt and
effective manner.
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Annex 1. Current Status of Disputes in the WTO (as of March 2013)

Status

No. of disputes

Note

Including dispute cases still

In consultation 143 in consultation stage since
1995
Panel established, but not yet 2 i
composed
Panel composed 11 -
Panel report circulated 1 -
Panel report under appeal 2 -
Appellate Body report circulated 0 -
Report(s) adopted, no further action 27
required
Report(s) adopted, with
recommendation to bring measure into 28 -
conformity
Implementation notified after
Implementation notified by respondent 83 If;ﬂfg?g?gt;%ﬁg;ih
proceeding
After Article 21.3(c)
Mutually acceptable solution on 71 arbitration decision, parties
implementation notified reach mutual agreement on
RPT
. . . (Preliminary) Inadequate
Compliance proceedings ongoing 3 implementation cases
Compliance proceedings completed ) (Preliminary) Inadequate
without finding of non-compliance implementation cases
Compliance proceedings completed 5 Inadequate implementation
with finding of non-compliance cases
Authorization to retaliate requested 3 (Prelzmn.mr.y) Authorized
retaliation cases
Authorization to retaliate granted 5 Authorized retaliation cases
Authority for panel lapsed 7 -
Settled or terminated (withdrawn,
. 93 -
mutually agreed solution)
Total 456 -

Source: Compiled by the author, based on the information provided by the WTO website,

http://www.wto.org/english/tratop_e/dispu_e/dispu_current_status_e.htm
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Annex 2. WTO Disputes with Delayed Implementation

Phase .Of 1.\10' of Dispute cases Subject area
proceedings disputes
US-Offset Act (DS217) AD/SCM(CVD)
Authorization to US—Offsgt Act (DS234) AD/SCM(CYD)
retaliate granted 5 Canada- Aircraft 11 (DS222) SCM(Subsidies)
US-Upland Cotton (DS267) AG/SCM(Subsidies)
US-Gambling (DS285) GATS
Requested US-Copyright Act (DS160) TRIPS
authorization to 3 US-Sunset Reviews (DS268) AD
retaliate withdrawn EC-Biotech Products (DS291) AG/SPS/TBT
Compliance Canada-Aircraft (DS70) SCM(Subsidies)
proceedings Mexico-HFCS (DS132) AD
completed with 5 EC-Bed Linen (DS141) AD
finding of non- Chile-Price Band System (DS207) AG/SG
compliance Korea-Paper (DS312) AD
Compliance EC-Civil Aircraft (DS316) SCM(Subsidies)
proceedings 3 US-Stainless Steel (DS344) AD
ongoing US-Civil Aircraft (DS353) SCM(Subsidies)
Compliance Brazil-Aircraft (DS46) SCM(Subsidies)
proceedings US-Shrimp (DS58) GATT (Art. I, X1,
completed without 2 XIII, XX)
finding of non-
compliance
Japan-Alcoholic Beverages (DS8) GATT (Art.III)
Japan-Alcoholic Beverages II (Canada) GATT (Art. II)
(DS10)
Japan-Alcoholic Beverages II (US) (DS11) GATT (Art. 1IT)
Australia-Salmon (DS18) SPS
EC-Hormones (US) (DS26) AG/SPS/TBT
EC-Hormones (Canada) (DS48) AG/SPS/TBT
US-Wool Shirts (DS33) ATC
Turkey-Textiles (DS34) ATC
Mutually Japan-Agricultural Products 11 (DS76) AG/SPS
acceptable solution 1 US-DRAMS (DS99) AD
on implementation Canada-Dairy (US) (DS103) AG/SCM(Subsidies)
notified US-FSC (DS108) AG/SCM(Subsidies)
Canada-Dairy (New Zealand) (DS113) AG
Australia-Automotive Leather IT (DS126) SCM(Subsidies)
EC-Sardines (DS231) TBT
US-Softwood Lumber 111 (DS236) SCM(Subsidies)
Japan-Apples (DS245) AG/SPS
US-Softwood Lumber IV (DS257) SCM(Subsidies)
US-Softwood Lumber V (DS264) AD
US-Softwood Lumber VI (DS277) AD/SCM(CVD)
EC-Commercial Vessels (DS301) SCM(Subsidies)

Source: Compiled by the author based on information provided by the WTO website,
http://www.wto.org/english/tratop_e/dispu_e/dispu_current_status_e.htm
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ensure that those laws are -consistent
with the U.S. definition of core labor
standards.

5. Recognize that cooperation between
them provides enhanced opportunities to
improve labor standards.

29 (2004)

A7FEE (2004)

S (2005)

TR (2006)
vl 21 (2006)

CAFTA-DR
(2006)13)
.1k (2009)

Bipartisan
Trade
Promotion
Authority
Act of
2002

199841
ILoXA

=i
B

A182%

ERESS

G

H
T

ML

)

® ARolA:
The only labor provision that is

enforceable under dispute settlement
Procedures is: All parties:

1. Agree to not to fail to enforce their
through a

recurring course of action or inaction,

own laws, sustained or
in a manner affecting trade between
the Parties; but retain the right to

exercise discretion in that enforcement.
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Bipart 1998+ maintain in law and  practice
ipartisan
o P ILO 1 | fundamental labor rights stated in ILO
A (2009 Agreement 2L 1998 Declaration
ZEHjo} (2012) | on Trade - o . N 93] 2 2 2}
Qg 2012) | Policy of #1825 | 2. Enforceable obligation to effectively U=
il olicy o _
gl (2012) M ym HoK =5 | enforce labor laws related to
: a > - . . . .
2(3)107 34 internationally recognized labor rights
) (fundamental labor rights in ILO
Declaration, plus minimum working
conditions)

= AANA:

1. Enforceable obligation to adopt and

13) =ry7tEst=-u-v= FTA= v=, ddutzs, e, 2522 5 yrlkebaed disjA = 200613, =ry7hgst=el tsiA= 2007d 34 1],

2] 7hel A= 20099 1€ 190 Fa =




m= FTAS =5A8L ml= o3)7h g5 fddt FH57dgHtrade promotion
authority)ell wzh theel Wl Aol fEOT BRA 2 & Atk

1) NAFTA/NAALC
NAFTA®] A, =5 #ols £ Aol ofd F&FANorth American Agreement on
Labor Cooperation, ©]3} ‘NAALC’ )2 FAHo] At}d NAALC A|29z9] we} FA=
o] AP k- F BA, ofsE e HAYE #H JEs aRHoE FIYsi=
e AHHOE HHEsto @341“6‘}1, a8 Ayl 79 #d4dEs 0 A5 AAsE
= A5, AAZY 7Hed BAME GAE Yobd £ JA Hoh1d
HA8 < NAFTA S| &4 2 -9} E‘ré‘ﬂ, =14 AT 7
#}7t 7bsdtrl= st Alge] Tk Utk =F Eokste 2, 79 &5 ddHE =
T Z%2 NAFTA 74 wet fdo] 753t

i

_{

2) W-2 2% FTA

n-2 2% FTAE =% &ofot 79 Hoprt BF Y3 gt B A H Ao w24
Aot 72 gArES 2do gFS = s ayzxo=w st
A EstAdAE QP "HTRD B JAAY ‘s & FAFeE 4" x=Fd

o
(internationally recognized worker rights)o. 2 %4 =

of glom, ofslel: AA, WAlm
A9, BE 9 49 £E AAAA =5 A, o}F 18 9% HA A, e
3 AAYE, BEAL P AP st B ] 875 P2 w0 TP
HAT10 BE w57 2 FoFge 598 Aol weh Mol sbsalth ek BAol
BAE Aol wet sdo]l BA 2= A%, FFL we GATL BE AW A4S
St 2B AT 5 YD Loy & AR ARS I FF AT 5 Y 2A

wod AAel 23} glo] AN FHelF np YT

rlo

3) 2002-2009'a Ate]oll AA7 FTA

14) NAALC A129z9] 982 o3 2tk “lL If the matter has not been resolved within 60 days after the
Council has convened pursuant to Article 28, the Council shall, on the written request of any consulting
Party and by a two-thirds vote, convene an arbitral panel to consider the matter where the alleged
persistent pattern of failure by the Party complained against to effectively enforce its occupational safety
and health, child labor or minimum wage technical labor standards is:

a) trade-related; and b) covered by mutually recognized labor laws. “

15) m-L =2t FTA A64@)ZF. Y&EL 0S4 2ty “A Party shall not fail to effectively enforce its labor
laws, through a sustained or recurring course of action or inaction, in a manner affecting trade between
the Parties, after the date of entry into force of this Agreement.”

16) m]-2 2% FTA #|6.6%.

17) v]-Q2% FTA Al720)% 982 923 2o, “.[The affected Party shall be entitled to take any
appropriate and commensurate measure.”

18) Michael Trebilcock, Robert Howse, and Antonia Eliason, 7he Regulation of International Trade, 4th ed.,
Routledge, 2012, p. 743; Lorand Bartels, “Social Issues: Labour, Environment and Human Rights” , in
Simon Lester and Bryan Mercurio (eds.), Bilateral and Regional Trade Agreements: Commentary and
Analysis, Cambridge University Press, 2009, p. 358.



nl=o] 12719 thE =7FEEY, AVIEE, 55, REF, bigQl, 29 9 X 79
vy 7}-&8=r-5r]-v| = FTA(Dominican Republic - Central America - U.S. FTA, ©]3}
‘CAFTA-DR’ ) =7}&Q1 ZxElgl7), d4nvt=z2, fe 2, 2582, Ytgsy € =
Y ztgstan)d Adg 7719 FTAdE 999 F3rbssd 23S g2 ok F, 4 &
Al FAFR IR B FEFE wXe WA OE Ame =FHE AFRFHoE HYIYPot
A B3t A= ¢F Aoi( “shall not fail to effectively enforce its labor laws...in a manner
affecting trade between the Parties” ). & FAHEL ‘=W’ & TAZCE JAH =
F@og At glEd, o= old FTAY Y3 JAS FHE Aot =57AH
g2 7Y 53 #dddE ZE 2 HYo] sMEsith = Ay 7o EA 4
A disiAe 5448 AA o Aol e WA F
1) 8 =

olelat Agto] gith. dHe] XL F BA mFo| i) npHE Fyro

g

RIS

5

S

)
~
o

i
offt
e
_o‘h
i
b
oft N

4) 20073 AlF34 o) mE FTA

20073 5€¢ 109 93¢} AR= ATAEA N Tt FT AAH= FTAA B9
W&ol XFEEE ATh A, 1998d [LOHAC] At A+ 7 Exsds H 2 &
oA Asta FAs|oF T A J|RieFdold @2, dAluwdde] axF <l
A, e FHe AAA == Zool o3 =Fe dH, obskse HA B 2% ¥
o] obsige A, ZEal ag B AU Ade) HHE ondnhl o3 rE
=l E5 o5 e AHAN AM s Eold GATol o e Tl 9
Fe A Ao ¥ e #AYS sl FASHA XEdeol dASHoloF T
020 4, 72 xsdE Adsts He AAstAY olEsids o dua tAFoEH
9 Ee FAE S8 fdl 7BEesdS g3stAY =5T1ES AstA7lE 4
o7 He 8MAME & Ao Ao WAt ATk AA, FAb=o]l HY Ao Hy
ol #ste] el 24 olfF2 e Wes =58k @¥s 5 flth22 ol
2 AEdEH oA FTAS katAols BATo] eHe HPste HAAA A
Ao wjEdel AFds 7HRITAL qrAgsta AT "ol AR Ew Hd o] min|
sttt A=z JFsr] oHe SHe] AT A, e el ZE o5 Eoldl
sl GutEAS -7t g8 oli= NAFTA/NAALC ¥ ml-g. 2t FTAS} 54 %
Aojtt. B4 side 214 Brp7h eukd o lon, o HIE ] A Eo] o] Fof
AA e AT BAL EFAIE AAE w7tA dEe] 8-S AAY F Ao

5 EA o FTA: "|-ZHE-Ho} HAf A
ZrEbols A - dF A FEFARY] wEel  thARA R A (Multifiber
Arrangement on Textiles and Clothing)e] FARAZE ottt &, ZERUol= HEHS A

19) gw) FTA A119.2z% 113

20) €] FTA A19.2z° tist 2 2.
2D 7] FTA A119.2x A|2%.

22) gm| FTA A|19.3% A3 vs.



@ glol W=, EU 59 Agel A48 $22 @ 5 Agow, drldl 94371¢9 ¥
AH U gusiels] A - Af TUE FHED AU, 220 guKie @
o4 wEBAE AL o] FolAA k. olo] whet WF HRE W Fuf A4

JF AgoziHe 54 A §HF =ERAZTH wEIE T deol ~o}oq
Zurols AHAZ BYTH FAN I} =5 AAFOERN FRUP} FAx
N2 ool mEARE ANGE A9 A AEHEE ATHIE e DAL
ARG 5 @4 Weol wek wid AEe AHE B s grel @
Agel wERAT 7ol g AR BUHIH Bk Wasgon), grrel
ARk T ge 24T =EUE AP 5 Je gFo] F1 FTUY RoARA
= Azt oo weh mEa et wEslEe] ARdd AHYS Fns)
S8l ILOe olH @ 4TS 8Fstel ILOY RUEY BIAE AH QMHLE BYsE
71z H e,

. U= FTA =374 =Fd HE 9% 3 A=

=577 97 )

ol=8uk olygl EU, Aivth 2 AR =tol] os] AZY FTAM w=%7AHol %3
5= Ao I, = I YRE FAo) vle] AEHYE Bpsta, I ME x9S o
33|

ofth Aoz 1998 ILOA o] Aels o]F A AH FTA
= o AR ASHR Aol An glow, L Yye
NeeEd 9 9248 AFsta Aok orllE 53 AW, SARYY, FAxEe

= 71EY =E7IEs AstATIA gete 9% (EU), I8a A WA=
o] AA ML FE QA 7Y =ET]|EE VIEZHOE oAt L O EA
o] T F&£Ho| 7P 3t & F£ES WH.UNIET) 53] "= 79, NAALCO
gk olg thFEE9 FTACA ‘=&’ & ‘IAFo= AAE =
%715’ (core labor standards)©. = FAsIa =t °o]= 1998

& 2 "o AFY AAEAY TIEelgtr & 4 UThD) F, 20024
o =2 A%y (Bipartisan Trade Promotion Authority Act of 2002)¢] w2, ;A %

23) Karin Lukas and Astrid Steinkellner, Social Standards in Sustainability Chapters of Bilateral Free Trade
Agreements, Ludwig Boltzmann Institute of Human Rights, 2010, p. 8; Lazo Grandi Pablo, 7rade
Agreements and their Relation to Labour Standards: the Current Situation, Issue Paper No. 3, International
Centre for Trade and Sustainable Development, Geneva, Switzerland, 2009, p. 34.

24) Christian Haberli, Marion Jansen & José-Antonio Monteiro, Regional Trade Agreements and Domestic
Labour Market Regulation, ILO Employment Working Paper No. 120, ILO, 2012, p. 15.

25) Bipartisan Trade Promotion Authority Act of 2002, 19 US.C. § § 3801-3813, Section 2113 (6).
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ZlEoldt AArd, @24d ¢ dAugdd, ded == AAH] =5 HH, ol 1&Es
A HA A=, 282 HAAL T, ZEAL E A kA B tiste] 87t
gk 22 215 oestth. add 20073 A5 Y wEt A vl o F, ZE
of, tigtvl= 2 Iumpziel FTAol+= 1998 [LOXMN S w=5d H3F9 V|Foz2ZA 74
shal Aoh20 FAb=o] 1998 ILOMAA FASIE e v E A= =5HS Ad,
A 2 APt o FF A8 Ao, olfd oF+ FAbmol 3 Ade] mE
of &t WEle AR S olFE olgd F flth ol W& FHdA olxde] FTART
Zete =5 7A4e x3sta e Aotk

ol¢} tEo] kB ALY X ZHolA B ul, NAALCIAM = B FAHE F&3te=
HEo] FARE =5 34 7488 F&3AoH, olF9 FALAAE EEAA =57%
£ &2 o FY7 =571 AAd g oJAE BE3] o Atk & 5 th
LAY FAHAA H-2 2 FTAE 3] ZFAER)ANA =5 A" AGS 74
stal Qe REH, o] o]99] FTAOA & @Y Achapten)s olFi Qrh. Z=g 3P
WA 7)o vF T BAS FTAGY & o F 9= g EAZdEA} b=
EE 3l¥ oy, dAd= FTAMS BE A4S gl BANZ-A ] HE25s st )
=3

=5
2Ae % A ZWom Uedth AAs
ARl EASE GAT T =FW vuAH

He A8 0g HPF oF-E a5, qu =Wl EFdlor & =57|ES 23

T =W =571e9 MAES 98] =¥(commitment to work
towards the improvement of domestic labour standards)sjol 3tche= HS FAIT wbd,
H=ro] NAALC o] %o AAg FTAE dAS HA 57]F (53], 1998d ILOAA =

il x
TdE =578 58 AS o739t EZ NAALC o|F9 BEE FTAd+ 79 =&

QL
X
i
=
+
Z
=
>
oy
O
S
N

26) T]-#HF FTA A|17.2%, v]-F&H|o} FTA A|17.2%, v]-3yu} FTA A|16.2% 2 3o FTA A19.2%.
27) ILO International Institute for Labour Studies, supra note 4, p. 29.
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EAE X BEXoE I =572 AssiAe ¢ 2 9FE g3 Ao

olgA ZAF WS AYste 7Y AL =5VE =F JFE AAE ke A
g MAUESH] AZA 7= Aol RFolxnt, A9 wel ¥ dF5s 745 = I
ol gt HAle FAT Y dFS FTUVMAIIIA st BH I A =ET]Ee S
o] AT A HEH & v AAH A 8i(disincentive)E vwlEd= 2w 7F ATk
ol gt AA e} Feo] A FRbE oF9 o] FA=IHY] FEV|HolY T AFAL
f-Z-(national contact poin)E Fal AEHo= FMFHI glow, o A=F HA
= 3A ot F 7kA ] 71 Z2S T

a ¥4 &5 A EA BE ¥y EoF ¢ I S #FASL Jon, oqrldde =
71 #EG AT, A 2R/, JlE A Fol xR a8y JdE Eo] HAo
PAE Eobd FFHAE Zeth @Y S5 25U e U AFAFA Y
ME 7Holyt Ao AAA = AYds T e 7|Ho] FIFE F U

b FF wAAUSE HA WAUSS F /A F FANE HA SoE FAHE &
A d HAaE grlet, FA 98 2X o di&] 7459 e 3HS WE F U 84
o] fiwto]l WA IE Fojatgtel wel o]l HA e Ag, Eoldl =vtel e a4
Higeolv 79 AAE =gt AAE FAE 7 Uvh AR w2t 54 wide] s
=719 =5AE A7 A 5 AdS AT T AEHES FAHE &
o} ol¢} tjEo] HREES FTA =574 /M, =5%2%, NGO F9 A3A7F 5 4
A2l A ANAES AV 7 e FFYHAAE AEE vhdEtn o, =
W AgAF 2w lE ARRbel disl] ZAFE st 371 AEE 23T F Ao, ¥4 9
g Abglo] gelE A9 FAME S I yES IMNHeR HET & Uk

S
R
AN
)
B
a
lo
e
i)
it
r o

& =39 A8 &5

U= 5 HE FTAS A4 do Al Z7kel] @3 Al 71X9 R g oFo] A
Zahed), orlde W 1§ 9 RuA, Ao 371 =5d #Y 4] UF BHu
A g gl F7he) obEikE FHE FestE Wol Ui RuMrh TFET oF
Bl 7128 Pl FTA At tal ) =%571%9 Ade a7 nE A
2719 B3h= 2006 o) % HFo] MAY FTAY F2 EAolgtn & 4 9rh29 ujol

N

o]#13 AL AyPs e Hols ZEA HEER FAHID =FAEYY3(Labor
Advisory Committee)30E Z3+3F A|RIALE o] @37} Z713 Mo tiAlZE 713t} v=
o] Ho| AAT 7T/ FTA £ 67 (R232, vl Q, &9 3%, F2u|o} & jupr}

28) US. Department of Labor, ‘How Rights Are Reviewed and Strengthened before FTA Ratification’ ,
http://www.dol.gov/ilab/programs/otla/freetradeagreement.htm#labor-provisions. @A§7}2| w]=o] FH|3 K1
Ao U-&-& http://www.dol.gov/ilab/media/reports/usfta/ #=.

29) 20063 o] % w|=ro] AT FTA 5 ¢ FTAS A4, HEE A0 E njzo] FMFLE egvtet Iy
o] =57|F] WA a7eA FUrh E3 F=x

30) Labor Advisory Committee for Trade Negotiations and Trade Policyd] &£2 2 W tisirx =
http://www.ustr.gov/about-us/intergovernmental-affairs/advisory-committees/labor-advisory-committee-lac %+

2.
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MEEs] Aol g whe] wErlEel YT AN Aare] ojRold w} Tk (%3 %
%) 59 CAFTADRS) Afol ¥l 4 @AdAvE ng/leel 482 A%5os
A8 e WEoR s A npAst. o= CAFTA-DR #7hEe] 7% 2 4
We wEW AARGE o ARelr] AR BrH ez HTHE Aol e 2
AolA AGHAYTID T wE5W ARL A =) - 9H kol ojs) FTL W)
HEe S4F U wEr120) WAol FIAY vEg ngsr] gskal o) 2ol feA o
g Busy) 44 gk Al o,

[3£3] Pl= FTAS] =FEAol thet viE A 2o 92

N H#S 27102
HMIE A ARAETE | e N
AL (LEIAE) ) wE7F9 °o L
e T =5 7|59 =7l A
aE ML e
B (2006)
vk 2l (2006)
2.9 (2009) 5e g 910
¥ (2009)
Z&1lof (2012)
gl (2012)
fo, dxHez
W 9 #AYS
CAFTA-DR (2006) 91 & WA e FE _
9] —‘?47} CAFTA-DR
= 7bell o] .
o (2001)
%_, l (2004) oo oo B
T3 (2005)
el = (2012)
NAFTA (1994) ~ oo B
A7FEE (2004) -
vjzo] FEist= vHlE A 21& FFA7)7] A8l A GAEe] U = HE 2B
Aoz N HA¥E A, EAH =S NMAT A= At AR ddstes EE
s, vk, ¥ 59 ol W Folzgyt A9 It dAd, dAuAdd 59 dg
of tall s Agte] rtelAd JAD A °l°;lE‘r =7F YRHo2E =FHES MAS
A= 2771 A3 Sl vz e] B Aol =FH A IAHI S

3D ILO International Institute for Labour Studies, supra note 4, p. 35.
32) Ibid, p. 38.
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GYL & JO2 PAALD FA Aels e gv] 7Sl AP, 224
el 54 wEE ABSAY mFYS Y T A 5ol WYOR T 5@
& MSSIT. AL el A e B SN F w5 Aol fH xﬂ

R e
S, FAHeR A =Y 24, ELF A
e A Ao td UL NS

& AdSATH vE A AN wENES e
o

—

IMEAE ZAFORA Y Frhe] wEPel Ao
% 9o,
@A @A MEol A HFo| @ zzo] AF Fke] wEIIEY M| 7]
@ Aow PHHY, ole§ Byl Aol e} v-ZEulo} =5 A e
CRAFUS YT 1P ol 3] ool ol FolAA estort, WA A

o 2 oo 8
offt 4z |0 Ho mu
o

o
i
o2
ol N
E .
e o
B
ol
oL _E
do N
S5 =
T
W
oot %0,
0 g
£
i
il
2
ol
b~
N,
i
1o

Q) FFAAE 2 ERHE WAUEH 1 53

FFYAAZE 8 RANTARE LI} WE F 240 T B by ATH
- w3sls m3e] FTAS tjREo] 20009t) Zw o] ol A

olty. 1 olfre =TS EY
A7 &t 1370 5 1170e] FTAZF 2a7F ©A 10d 0] of2 A3shAl ko,
o] T M= Earlt B4 Sdo] HA Itk (F2 F=x) =3 vlw FTA 7lsf Al71=2
YA SHAAMNE 137 F /1Y FTA =578 71X A A717F A ofel
FAAM & Axel F AT TFAAAT] T 417H7F NAALCeF & ZlolaL, yw
A= CAFTA-DR, m]-mp#lQl FTA 2 v]-3| % FTAS} ddd Zolt}h. ot oA+ NAALC
o} o] o]9]e] FTAS| FF-E urol AERH

#4] vl= FTAC] 713 FFde] A=
FAE A AE A T A
SAH, Ad4e] otd 2 1A
NAFTA/NAALC (1994 41 s ,
/NAALC (1559) EIEA HI

33) /bid, p. 35.

34) ibid, pp. 38-39.

35) Colombian Action Plan Related to Labor Rights (Apr. 7, 201D),
http://www.dol.gov/ilab/programs/otla/20110407.pdf.

36) ILO International Institute for Labour Studies, supra note 4, pp. 39-41.

37) ibid p. 41.

38) lbid, p. 43.
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CAFTA-DR (2004) 4 @44

ul-nkg| el FTA (2006) 1 A A

-3 FTA (2009) 1 L.

a) NAALCY @& &3

12
)
2,
e

W FTAS] BAs|AT7A weh A71E Aeke] oF 90% A =7l NAALCO) w& Aol
o ool ARzio] WA Fe] RESAT BAW Holw, 3o 1 AEs} nRL Frj=,

Jelm 2de] AUTE AU AZE Aotk 72 PARS U AFH FFA
R F7bol we ulgo] Aolsith WARE AuzE wAd, od 2 v, 11
A4 wE5zAel U@ FFA AFol Be W, AEIFA L olvwFel 9@ AL

dAdo®E Ak vz e ©Ed, AEFA, 2ol WA
Aol ok FFo)d AFo] AT AUTE HoE & 2%
A bd g B Ao #$ AU

NAALColl w2} =& A2 NAALC 98 AHeHS HESH7] 98l = 3] & A (national
administrative office, NAO)E A x]stojof gttt NAALCe| wiet Xﬂ% YA 3TA
o] AL T3 Art HH, 53] AGgAY <k H BA, ofses 2 HAAY=ES It
A =FEdF e tig AL AANAE Thed FEHHEATY Xﬂ*ﬂl’/} 39 (&5 NAALCe
EANAAA Fx) AlGA = A ol A" NAO dojor 453t do7tA] 15
£ AS 9gusty, NAALCOIA #ASIT = 1] =5d 240 n57F gojo] diido] =
o AlGA A A E A ZIE AR A4 o] 919 3] (Evaluation Committee of Experts)

Aol ol ARQtel gt RuAE A=A Bot o DACNA ARRle] A==
& A5, FANDe] &FFH 759 e AAS WE 7 JA HH, olgg Hd A
Aol olPHA| &S Aele AT B F AA7MA 7Hs Xt

o

[%5] NAALCS] A slA 4 =MD

39) NAALC A|29=.

40) NAALC Annex 1, Labor Principles: (1) the freedom of association and protection of the right to organize;
(2) the right to bargain collectively; (3) the right to strike; (4) the prohibition of forced labor; (5) labor
protections for children and young persons; (6) minimum employment standards, including a minimum
wage; (7) the elimination of employment discrimination; (8) equal pay for women and men; (9) the
prevention of occupational injuries and illnesses; (10) compensation in cases of occupational injuries and
illnesses; and (11) protection of migrant workers.

41) NAALC Secretariat of the Commission for Labor Cooperation, “Process and Timeframe”
http://www.naalc.org/UserFiles/Image/Public_communications_processing_3.JPG.
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NAALCYl 713 AZE FFo7A Ayl =7} NAALC/F 2EE olF 539 7|7t &
QF o] Fojxl Ao, 1998d o] Foll= FFoHY A= A7t F& 2ol HEL AT
olgg oA A=Y Fav NAALCY FFodAlE AxE &3 AHEL o dAE
of AA EACE o] A A7} glol I AEAd W onrt AstE A#E Add
042 m=3k FFAAE Ao ArIdE Hap S0y BAAH =4 A
o 53] "= NAOY A" FFoddY AZ(FFdd A=EHH Adag &9
1994do= 1d A= 299 Hbd, 1998-1999W o= 2 oA}, L& 20034 o
} 285 E ACE YUyt =3 ASd Fsode] g gl o

ZHaek . 1994-1997d Atolell ml= NAOO| Had FFode dxt
Aol 2 Adg FYol o]& whH, 1998-2001d Atolel& A=H FFA
I 2002-20063 Alo]o = S—r«l 1 m|gte] & SA7ZFA )= A4
A FFd Ay 5 ASDEAZIA xdE Ade gtk O o/ E =F
}o} o] A - AAHCE WS F de A
Fo71it S54Q WS FI AE sAst
Hoh
o5 % NAALCY &% °ol% FTFodA=e &&34 F37F 43T SdHo| o,
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42) Jean-Marc Siroén, 7he Use, Scope and Effectiveness of Labour and Social Provisions and Sustainable
Development Aspects in Bilateral and Regional Free Trade Agreements, Final Report to the European
Commission, Contract VC/2007/0638 (Sep. 15, 2008), p. 61.

43) 1ILS, supra note 4, p. 44.

44) [bid, p. 46.
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NAALCS] &g o]F U 7|7t Fdolles 44
EEEYe AYgSs 23 A d, A, o|FEEA AF T B
Ax= 7IAAER)] EFE Bl AoE EAMHET. dE=E #HAA v
A 3])(Support Committee for Maquiladora Workers) & =HA| = | | P T o
stg71de] 222 d24dY GA A S AASA Fete olfE FEYdds A=
SEATHSY §F7IdS AT HFHAY dEFAA=H, F8=
A FAS E3A got ZEA 9 ARIGA Y e tiido] T4 = NAOE
1998 4€o] AAE HAE Fshe RuME LESPILA 19983 8dol= obd L
HA #dE HIANE EFSEAM® 55 FoJE dAxsdt 29 54 & o]
ojojAHA A &2 o] ALHASH, FF7IH-S 2002 1€ AL AR
7bedt 29nt 2Ee] RS WEte HES YA b F B #Eg faS 3
ES
o]

el
&V
(i
&
=
ol

o
ry
fu
>
By
o
il o 3o

iuf
o
O

A4 T2y A7]A Folslof & H2 FFAAAEE Jd 4 HE TF
7F Al stHetE, 244 A A Fol S2AES Havl Az o F
SHHY AR T&3] f2HA= X & o= Aot
TsAAAEATY T oY a0 IEFS
shojste] wEs] B Favt ok AEd 334

H9E o - .o
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rilateral Treaty Relationship
Between Korea, China, and Japan

Emphasizing the Economic Integration in Northeast Asia

Korea University
Nany Hur

INTRODUCTION

» Why Northeast Asia — Korea, China and Japan - are being focused?
Importance of the region: Three major economies

Dream of Northeast Asian Economic Integration

» Why ‘Treaties’ are important for Northeast Asian Economic Integration?
Legal bonds between the states: legally bound with the promise

Already existing treaties show what kinds of and how the compromises between the
states were made
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SUCCESSFULLY CONCLUDED
TREATIES IN NORTHEAST ASIA

China-Japan Bilateral Treaties

Korea-China-Japan
Trilateral Treaties

Korea-China Bilateral Treaties

Diplomatic relationship began on August 24, 1992

Trade headquarters for Korea-China trade in January, 1990

Trade Agreement between Korea and China was signed in 1992
» MFN right for China before the accession to the WTO

Agreement for the Avoidance of Double Taxation and the Prevention of Fiscal
Evasion with respect to Taxes on Income

» Due to the increased movement of persons between the two

» Based on the OECD Model Convention
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Korea-China Bilateral Treaties

Agreement concerning Cooperation and Mutual Assistance in Customs
Matters

» Due to the increased movement of goods between the two

Since 1994, ‘agreements’, ‘exchanges of notes’ and ‘arrangements’ for the
loans from the Economic Development Cooperation Fund (EDCF)

» Overall 17 treaties: Korea being a donor and China being a recipient
Agreement on the Promotion and Protection of Investments

» China and Korea signed a BIT on in 1992, but 15 years later, in 2007, China
and Korea updated their BIT into the new BIT.
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Korea-China Bilateral Treaties

Treaties regarding transportation: for free movement of persons and goods
» Agreement on Maritime Transport in 1993
» Agreement for the Civil Aircraft Cooperation and Development in 1994
» Agreement on Sea-Land Intermodal Freight Vehicle Transportation in 2010
Agreement on Social Insurance
» Trade in services is highly related to this settlement.

Korea-China FTA negotiations : still ongoing
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Korea- Bilateral Treaties

Despite long historical relationship between Korea and Japan, a rampant
tension between the two states

Treaty on Basic Relations between Japan and the Republic of Korea in 1965.

Settlement of Problem concerning Property and Claims and the Economic
Cooperation

» Compensation for Korea from Japan to reward the colonial period
Trade Agreement between the Republic of Korea and Japan” in March 1966

» Securing MFN right: Japan being a party to the GATT since 1955 while
Korea lately signed in 1967

- \ e — =

Korea- Bilateral Treaties

Convention for the Avoidance of Double Taxation and Prevention of Fiscal
Evasion with respect to Taxes on Income

» Convention in 1970 — Later in October 1998, new convention with
updated “attributable income principle” based on OECD Model

Agreement Regarding Mutual Assistance in Customs Matters in 2004
Korea had been a recipient of economic assistance from Japan

» Japanese ODA policy: “the major economic power strategy” pushing on
for economic growth and the compensation for the war victims

» “Overseas Economic Cooperation Fund (OECF) in 1990
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Korea- Bilateral Treaties

Exchange of Notes concerning Mutual Protection of Rights on Trade Marks in
1968 and Exchange of Notes concerning Mutual Protection of Rights on
Patents and Utilities Models in 1973

» Before Korea joining the Paris convention: for intellectual property rights

Agreement for the Liberalization, Promotion and Protection of Investment
concluded in 2003

» “liberalization” of investment is included unlike with other BITs

Korea-Japan FTA Talks: started in 2005 but being delayed
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China- Bilateral Treaties

Long historical conflicts between the two states

Treaty of Peace and Friendship between Japan and the People's Republic of
Chinain August 1978

» On 5 February 1973, China and Japan reestablished diplomatic relations
Unconditional ODA and Loan agreement, technology development assistance

» Most of the treaties signed bilaterally between China and Japan are about
ODA projects and loan agreements: China being a recipient of Japan’s ODA

Agreement for strengthening the exchange of information Between Stock
Regulating Authorities
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China- Bilateral Treaties

Trade Agreement in 1974 between Japan and China
» Securing MFN right of China before the accession to WTO
Agreement on Trade Mark Protection in 1978

Agreement ... concerning the encouragement and reciprocal protection
of investment in 1988

Signing of the Agreement between the Government of Japan and the
Government of the People's Republic of China Regarding Mutual
Assistance and Cooperation in Customs Matters in 2006

Agreement on Transportation: Air services and maritime transportation
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Korea-China- Trilateral Treaties

» Agreement on the Establishment of the Trilateral Cooperation Secretariat among
the Governments of the Republic of Korea, Japan and the People’s Republic of
China concluded in 2011

» Japan-China-Korea Trilateral Investment Agreement on May 13, 2012
Narrow scope and restating existing rights and obligations

» Korea-China-Japan FTA Talks: ongoing — delayed May 13,2012 BeliEg




IMPLICATIONS OF THE EXISTING TREATIES
FORTHE ECONOMIC INTEGRAITON
IN NORTHEAST ASIA

» Analysis on the Current Trend of Trilateral Treaty Relationship
Can it be seen as “trilateral” relationship regarding treaties?
Just mere bilateral treaties which prevail in the region?

» Contribution to the Further Economic Integration in Northeast Asia
Not only economic aspect but also legal approach is needed

Need to utilize already existing treaty rights and obligations to have smoother
negotiations

\

1 Y |

IMPLICATIONS OF THE EXISTING TREATIES
FORTHE ECONOMIC INTEGRAITON
IN NORTHEAST ASIA

» Prospect of Korea-China-Japan Free Trade Agreement

Size of Trade Market Assuming
Conclusion of FTA among Korea, I cor
Japan and China (unit: US$, %)

Ratio o Global
Trade Market




CONCLUSION

» Example of the European Union

EEC
Common
Market
Customs Union
Common
Agricultural
Policy
ECSC External Trade
Coal and Steal PolcY

Raiicy Euratom

1951 1958

1973 1981 i 1986
Denmark, Greece Portugal
the Lk Spain
dneiand Enlargement <-> Deepening
SEA
Internal Market
Supranational <-> Environmental
and Research
Intergovernmental Policy
Technology
Policy, Regional
Policy
Treaty
EPC regulations an
Forsign Policy foreign policy
Coardination etc.

Treaty Basis, Competencies

CONCLUSION

» Current talks on

ASEAN Economic Community (AEC)

T P P RC E P Holistic economic community of Southeast Asian countries
y Total Nominal GDP (2015): 3.1% of Global w':'{;"%m —
Total Population (2015): 8.8% of Global oA Srunes
Total Merchandise Trade (2011): 6.5% of Global

} Various Scenarios Planned Deadline: End of 2015

Singapore ndonesia

p o S s i b | e in t h e Regional Comprehensive Economic Partnership (RCEP)

f u t u re ASEAN's deepening of economic ties with regional partners 7 eoun
Total Nominal GDP (2015): 32% of Global TS, o o
Total Population (2015): 48% of Global et X jspog ol
Total Merchandise Trade (2011): 28% of Global SINGPOTS Austratia
Planned Deadline: End of 2015 New zealand
Trans-Pacific Partnership (TPP)
United States’ 215! century-style trade liberalization partnership 4
Total Nominal GDP (2015): 30% of Global - Vietnam
Total Population (2015): 9.4% of Global - ;‘»:':"\' o Brunei
Total Merchandise Trade (2011): 21% of Global mj’ ““"‘:"'

Planned Deadline: End of 2013 { New zeatana”
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Introduction

* Rising importance of standards in the world
trading markets

 The proliferation of FTAs in a manner to
catch up with standards-propelled changes

 This paper probes into the WTO Agreement
and the Korea-US FTA in respect of TBT
(goods) and Telecommunications (services)
to identify changes in int’l trade rules on
technical standards




WTO Rules on Technical
Standards

« TBT Agreement
— Annex 1 (technical regulation)
— Article 2.1 (non-discrimination)
— Article 2.2 (necessity)
— Article 2.4 (international standards)

— Cases: £C — Sardines, U.S. — Clove Cigarettes,
US. — Tuna I US. — COOL, EC — Seal
Products

WTO Rules on Technical
Standards

« GATS, Annex on Telecommunications,
and Reference Paper (RP)
— GATS Article VI:5
— Annex Section 2 (scope)

— Annex Section 5 (access to and use of public
telecom networks)

— RP Section 2 (interconnection)
— Case: Mexico — Telecommunications Services




FTA Rules on Technical Standards:
A Case of the Korea-US FTA

« TBT Chapter
— Scope: FTA Article 9.2 vs. TBT Article 1.3
— International Standards: FTA Article 9.3
— Conformity assessment procedures:
* FTA Article 9.5.3 (non-discrimination for accreditation)
— Transparency:
* FTA Article 9.6.1 (participation in standards-setting)
* FTA Article 9.6.2 (non-governmental bodies' action)

» FTA Article 9.6.3(b) (establishment of a coordinator)

* FTA Article 9.6.5 (accessible notices through a single
Internet sites)

FTA Rules on Technical Standards:
A Case of the Korea-US FTA

» Telecommunications Chapter

— Scope: FTA Telecom Chapter vs. WTO GATS
Annex

— Interconnection; FTA Article 14.3.1 vs. RP
Section 2.2(b)

— Technical Flexibility: FTA Article 14.21.1
— Necessity: FTA Article 14.21.2

— Spectrum policy: FTA Article 14.21.3

— Due process: FTA Article 14.21.5




Conclusion

* This research has delved into the WTO
rules and the Korea-US FTA, and
identified some of the progresses made
under the FTA, showing the evolving
process of international trade rules on
technical standards

 Future research is planned to examine
other FTAs to supplement the findings
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