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16) Murali Kallummal, WTO Negotiations on Market Access on Environmental Goods:
Identification of Existing NTMs on Proposed Items, Center for WTO Studies, 2010. 10.
25-26, pp.3-6.

17) Principle 9.

18) Paras. 34.3, 34.4; Chapter 4. Chapter 9.

19) Paras 4, 75, 90. 53] 5 o|¥ALL AAXEA AE¥} Aulro] FuA - BAA Aol A
e Yol WTOo| FR|st= A7IREA =X]9] XXl 75k Qltt. "Support voluntary
WTO compatible market-based initiatives for the creation and expansion of domestic and
international markets for environmentally friendly goods and services, including organic
products, [...].” Para. 99(b).

20) Matthew Stilwell, Advancing the WTO Environmental Goods Negotiations: Options and
Opportunities, EcoLomics Occasional Papers Series, No. 80-1, EcoLomics International,
2008. 1, pp.5-6.

21) Arts. 4.1(c), 4.5.



AERE] TUNZ| 2 H¥stE ko] st W EOSJAA] (Kyoto Protocol to the United Nations
Framework Convention on Climate Change: ©|3} “wEQ|A A 2} &22) U FoF Thal=
glo] 2474 52 R o3 Azt #PXIA 7e9 oA FRstL lrt.23)

FUN7| S9HetdoF AAl olejof= Aoz AR 7lw9 oldZ ft GA=9 =HZ
Q735 Q= TR G (MEAs)o] tha EAfsE =t HEAQl AS2+ "Haliu7]
=9 2717t o]z W 1 X9l EAo st v ok (Basel Convention on the Control
of Transboundary Movements of Hazardous Wastes and Their Disposal: 0|3} “v}R#
oF"ola} g), TAZChAlo] 3H FoF (Convention on Biological Diversity: o]} “Aj&2ch
oFM 3 orolgt &), THE917]0] &35t oy ZAIZo] ZA|Ago] T3t ek (Convention on
International Trade in Endangered Species of Wild Fauna and Flora: ©|3} “CITES”2}
gh, Tex= nty]E40 st ZES XA ,(Montreal Protocol on Substances that
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2. OECD/APEC

%A AT E ulel o], $HGEF FA LA BE AL ol
(MEAs)g A chEolx ghA|er WTOAA QoA 7H A=A o] 1
D oIR}G5tof] Wt =0]7} o]foix]l 71 OECDQF APECO|A gt} H]= OECD/APEC ©o]Al o]
T 19959 UNEH7RH A3 (UNCTAD)7E "€ %315HA 44& " (environmentally preferable
products: EPPs)2] 7§ & oj2 A|wal v} 9oL} 26) sHAAE o u]Ao] tjdt 2&|ALS] Q)

22) Art. 11.

23) Decision 4/CP.7. © Uoprt & AXL 7|&o|Mo #st Ao B8 Q3sti(F 27 Annex,
Para. 3), 380z A 7]54 now-how?] o] ¥ AT gt v 70* £ x5t
1 Q= ZA Annex, Para, 18(e)). Matthew Stilwell, op. cit.,, pp.6-7: United Natlons
UNFCCC, Report of the Conference of the Parties on Its Seventh Session, held at
Marrakesh from 29 October to 10 November 2001, FCCC/CP/2001/13/Add.1, 21 January
2002, Part Two: Action Taken by the Conference of the Parties, pp.22-30 &%
<http://unfccc.int/resource/docs/cop7/13a01.pdf#page=22>(2014. 6. 2 ¥2).

24) 3], TREYN 9 TREE oYH,0] H9 APE ME YASHL D] Yt FHA
SEO 2 A AR DAyl EXpo WsH /\}%P; Z7Vstal 9ty Edmundo Claro et al., Trade
in Environmental Goods and Services and Sustainable Development: Domestic
Considerations and Strategies for WTO Negotiations. ICTSD Environmental Goods and
Services Series, Policy Discussion Paper, International Centre for Trade and Sustainable
Development, 2007, p.2.

25) Matthew Stilwell, op. cit., pp.7-8.

26) o= 2 1790 A, "AAA, 737H. & NE Foo =W HPFEA AFE(environmentally
preferable products)2 “Z2 &% (same purpose)& /\}B—EFJ AAZECE A 22X AH],
H7] & A BA(life cycle) & ojrzt @A A of7|sh= &4 a7t AXSHA F *o*‘* E“ a
Agatat mofzp g B0 XS 7] g st AETeR Aot ol2f§h d2A = ZefAEW T
L= ZoJdlof Ofst AHEH-S = £ Qlth Veena Jha, Environmental Priorities and Trade
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53] AR A= OECD7E fHE&Al &

European Communities: Eurostat)?} 4 EAAQ =ZAL Q5 FAAEE Aols5tn &
F3t Zo] MzAQl A=t ojo] MEW, "FHPGE U Au|ALGoldt F, F7], EYO
oich ggoshet 227], 22, AEA A ZAE 574, oY, A FHast, wsts s
3 Ael a0 YAFFOR o|TolFlck ot AHYAL Foln 0AY AULES H4ds
= AN7|= AFE MU AS ZShsic) "29)

olgist 7id A= oA FHsty =, 1PMrlE, 371, EY, &AF, A
2 7FA] st MujArE 2etE Y, 2= g7 0fA|(environmental media)s ZE
AE 2lAEQ 7128 AlZsty Ych30 OECDE SAAAS hr] @ dta](pollution

management: ATE), AA7]|& Y ArE(cleaner technologies and products: B1&), X}
A (resources management: CI1E)0] AN 71X|9] 120z B=235t13) zF J8¥HZ HS

code 69 71&E EFAACl Tt & 161719 oAIARl E5or Hdd SFSE YLES
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APEC OECDECIE 0% @Wsin H3Moz #34F 2AL 2ot olx U3
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gt vpr} 3ckxw s Zojck. I At APECS 1997 "Bopd AP x7)A-q8} (Early
Voluntary Sector Liberlisation: EVSL)33) X}YHojAQ] &dltst =0]&2 E3) Y329 HS cods

p.l.

27) A7~ dElly], AAIA, 149,

28) OECDY| &34d& E Aul2o) thgh Fo+= F2A8% Aol Fste] A1 W& dAst
t 5 @4TAY 542 FACR st 9=t utall, APECO] 3¢ &3 2A I At 2okg €7
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7F k. 4734 - uelle], gAML 14, 179,

29) OECD/eurostat, The Environmental Goods and Services Industry: Manual for Data

Collection and Analysis, OECD, 1999, p.9. OECDet= ©2] APECQ] 7 ZAIX o7 SHPAE
o] durAQl Holg W2l Qs A2 oty "HAEAE U AHIAEGS): " ZAE iE. Al
g &= oYste AdEoo|th. &S - AHlA JIdE & Ev U7l 24, Hrle HE. A
£, AAoIAA], 2UEY, +4 ¥ F7F B o4l 7|EF AEI ABjAo] #IF AR Y/ E= A
HjAo] st 7]dojct. "2t Aot Qith. APEC, EGS information for a sustainable
economy, Environmental Goods and Services <http://egs.aspec.org/index.php>(2014. 6. 1
).

30) Ronald Steenblik, Liberalising Trade in “Environmental Goods”: Some Practical
Considerations, OECD Trade and Environment Working Paper No. 2005-05,
COM/ENV/TD(2003)34/FINAL, 2005. 12. 16, p.5.

31) Alexey Vikhlyaev, Article 2: Environmental Goods and Services: Defining Negotiations or
Negotiating Definitions?, Trade and Environment Review 2003,
UNCTAD/DITC/TED/2003/4, United Nations Conference on Trade and Development, 2004.
4, p.35.

32) OECD/eurostat, op. cit., pp.10-13, 39-44, Annex 2.

33) Early Voluntary Sector Liberlisation(EVSL)2 E4 ArZo] st #N7HE & 25 APEC 3=
S0l sl dEisl= 54 f£2olAY 445t K}v&}e SEE FAE Zojtf. 1 Y2 == APEC
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ibid., p.2; Marcelo LaFleur, The Liberalization of Environmental Goods and Services:
Overview and Implications for Latin America and the Caribbean, Division of International
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39) Edmundo Claro et al., op. cit., p.2.
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Cosbey et al., ibid., p.12.
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- request and offer X}-5-3} ®IAl
- project-based A}-S-g} ulAl
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Ste AU $H02 E34F =97 AR Aede il qlot.
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WTO DDA @4e $3l $4489 SUa9sl 2A7F A4 o= AAE olz) WTOx

cit., pp.13.
54) o]x} Aaron Cosbey et al., ibid.

55) m2t WTOOJAe| =ol= 5] &4 d3ol edrlety 482 ndd AUA et 443 o
A B0 metels= i F50 thet Zlo AF I

56) 200297 20079 6€ LA 27gdEe] Agojol wsto] AMAE 2AE wpAap O Gioto 2 A A
Al 8T, ZRAEATIY, Request & Offer A9 Z¥zto] Wg, WTOONA 9] =2l 5

of tfsiA = Matthew Stilwell, op. cit., pp.9-12 & X,

57) Thomas Cottier, WTO Negotiations on Environmental Goods and Services: A Potential
Contribution to the Millennium Development Goals, UNCTAD/DITC/TED/2008/4, United
Nations Conference on Trade and Development, 2009, p.2.

58) Zt=ro] UAE= 22AES A|E5TL o]F EUE AR Uiido] He AEE S5 E A5
WAook, £2 0l=, EU €2, 2902, 7yt kago] 5 AZ=o] Aets Alolnf -2jutet
L o] g0 matElo] ot /e, AR, 36W. ojnff B =0l e Fogh eHEEC
7|2 AEE Aot ¢, A= SEdE R AASHR T Sld= IF §oj7t o] RolX|X] X5t

1 Qe AEo g JPMEE HEI|AE(complementary list)E A5, Jje =2 7|22 AEA]

AN Qs 1A} oh= A=S 7iEe] AE(development list)2 AH/dsHA €ttt Edmundo Claro et al.,

op. cit., p.2; Gaélle Balineau & Jaime de Melo, Removing Barriers to Trade on

Environmental Goods: An Appraisal, Working Paper Development Policies 67, FERDI,

2013. 3, pp.3-4; Matthew Stilwell, op. cit., p.10; AR Y - Z5& - d&d, AAALR, 6H &xR.
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60) Marcelo LaFleur, op. cit., pp.11-12.

61) = 1537 &2 A 127} 519 AEFo=z EEEo 9ltt. Peter Wooders, Greenhouse Gas
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Climate Change Series, International Institute for Sustainable Development, 2009. 10, p.2.

62) Marcelo LaFleur, op. cit., pp.12-13: WTO, Committee on Trade and Environment Special
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3. wlList g3t YA WAl

78 3= WTO DDA @4JoAfe] &HdiEo dst =27F 7]Ee] OECD/APEC €7
4% list 7152 Yol HYHR list YOI YAl TE W list Yol 2
o] =AIEE A7IstAA ofgst vllist AFRat @4 WAS dieto g AAJSHSETE. A5 7HA|
of WYL B list KHgek WAl olelo] Aol & £a st ApE BY YA
L Estdad/mzAE HIH(Integrated Approach/Project Approach), Request &

Offer(R/0) WAl duhye} A2 o= tE=H, 7|E o5 WAZ AP PE9 stojB

t Aode o7

of23llEjLt - Qlert FASE SHATH/mRAE g 49 Ve #HPYE 552 &
JoHAl L 2t AEIE AAlohe SEANY ZRAEO| AMEEAY Bast 222 diF AMY
71 Woll gdEor RSt 58 HAYS 52 Fol FIAAREE 245 Wetol
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9~ aolle, AZA, 77-809. stH, RAREE ST EL 7T Ot &Koo= WHa)
stog eHPdEo] WSt YAETE FoE Tt stE et o] o
doto] A &Aooz 7RrlE]ojof gioh= “Aolole 2] AE"(living list) 7ES AAlSH = SFC.
Matthew Stilwell, op. cit., p.11: AR, AAAtRE, 105WH.

70) BAE WAL R/O WA, SE/ZRAE WA, sfojuelc WAl Aok =of Ak U ko] By, P
AAQl Y&yt zt vkl 719l vln S0 Wsh Y82 Gaélle Balineau & Jaime de Melo, op. cit.,
pp.3-4; WTO, E-Learning, My Course Series 13, pp.11-14 #x.

71) A9 - FElE - A5, AARIR, 5H: 2l Q, AARIRE, 36-37¢.

72) Gaélle Balineau & Jaime de Melo, op. cit, p.4: Matthew Stilwell, op. cit, pp.11-12; Veena
Jha, op. cit., p.3; WTO, E-Learning, op. cit., pp.12-13; AAT - Z5& - d&H, AARIR: F
88, AR, 36W.

73) Gaélle Balineau & Jaime de Melo, ibid.; WTO, E-Learning, ibid., p.13: 2492, AAXI=,
36-37H.

74) Gaélle Balineau & Jaime de Melo, ibid.; Veena Jha, op. cit., p.3; WTO, E-Learning, ibid.;
AR - Fellw - A&, JARLE, 5H; 28e, AARE, 37H TXE.
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Negotiations on Environmental Goods and Services at the Doha Round, FEEM workshop
«FDI and Climate Change: New Research Directions», Venice, 2011. 10. 6-7.
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Trade Organization, 2004, p.34.
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715, 4, At 59 OisjAl= Edmundo Claro et al., op. cit., pp.4-5; Sang Hee Yoo - Jisun

Kim, Trade Liberalization in Environmental Goods: Major Issues and Impacts, Korea and
the World Economy, Vol. 12, No. 3, The Association of Korean Economic Studies, 2011.
12, 581-583H ZFx.

87) Edmundo Claro et al., ibid., pp.4-5; Marcelo LaFleur, op. cit., p.11. &3AZ31F W25t v
AE 4 Qe uIAREYA] Qe Jhs ol isiME shed 9 179 FA|, 737-738W AHE

88) Sang Hee Yoo - Jisun Kim, op. cit., pp.585-586: WTO, Trade and Environment at the
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89) Veena Jha, op. cit., pp.6-13.
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Abstract

Legal study under the conflict and coordination between the China international
trade law and climate change law

Kim, Jong Woo
Associate professor, Dept of Chinese practical areas

Kangnam University

As a new trade protection measures, green trade barrier can not be ignored on the
influence of China’s export trade. China should actively participate in the discussions
and negotiations on international legislation of environmental protection and trade,
carefully study the policies and laws of major national environment and trade, and
improve China’s environmental legal system so as to achieve the harmonious and
sustainable development of economic, trade and environment.

The perfection of related policies in agriculture should be guided by strengthening the
ability to adapt to climate change, mitigating the emission of greenhouse gases and
promoting sustainable envelopment. The agricultural legal system should be built and
improved in terms of agricultural land legislation, agricultural water use legislation,
forestry protection legislation, agroecological environmental protection legislation and
agrometeorological disaster relief legislation, etc.

As a developing country, China is suffering because the lower PPM standard in
international trade. The two cases are close to the PPM standard, especially the
NPR-PPM. It also analyzes the reasons behind that why the developing and developed
countries have such difference at the PPM standard. Developed countries are more
concerned about competitiveness of domestic industries, while developing countries pay
more attention to products market access in international trade. They are also different
in focus on environmental issues. The third part introduces the status of PPM standard
in China and suggests the measures we should take. We should actively participate in
international conventions and standards, refuse the NPR-PPM bringing into the WTO
system, we should improve the clean production system, encourage enterprises to adopt
a voluntary eco-labeling PPM.

In order to promote the transformation to the low carbon economy and demonstrate
the international leadership, the United Kingdom, at the end of 2008, led the way to
promulgate and implement the first Climate Change Law in the world. The law
establishes the medium and long term target of reducing green house gas emissions,
not only setting up the climate change committee, but also regulating each five-year
plan of carbon budget and constructing the domestic emission trade system, thus
setting a good example for constituting Climate Change Law in other countries. China
also faces such multiple challenges as developing economy, eliminating poverty and
reducing green house gas emissions. Especially there are severe conditions in climate
change and heavy tasks for reducing greenhouse gas emissions. Therefore, it 1is
necessary to have an overall, systematic investigation of the setting background of
Climate Change Law, analyzing and abstracting its basic principles and main features,
so as to point out the shortage and deficiency in China * s current law-making and
law-enforcing, such as running short of a basic law regulating specially greenhouse gas
emissions and a strong administrative department that can be united to lead the
nationwide work of reducing green house gas emissions, some clauses In energy law
being too abstract to operate, and the criteria of domestic reducing emissions not
having the effect of compulsive norm.

<Key words>

PPM Standard, climate change law, agriculture policy, food

security, carbon budjet, green trade barrier
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Renewable Energyand Government Support: Time to ‘Green’the SCM Agreement?

(Preliminary Draft)

Sherzod Shadikhodjaev”

Abstract

Many governments provide subsidies to shift from ‘dirty’ but cheap fossil fuels to ‘clean’ but
expensive renewable energy.Recently,public incentives in the renewable energy sector have been
challenged through both dispute settlement procedures of the World Trade Organization and domestic
countervailing duty investigations. One may expect that trade frictionsin this field will intensify over
time.This article argues that the Agreement on Subsidies and Countervailing Measures — a multilateral
trade treaty on subsidization and anti-subsidy measures — should be revisedto give more policy space
to national authorities in implementing their low-carbon programs. The Appellate Body made a few
climate-friendly interpretations in Canada —Renewable Energy/Canada —Feed-In Tariff Program. 1t is
now members’ turn to carry out meaningful rule-making reforms. This article explores some ways to

‘green’ the existing disciplines.

I. Introduction

With global warming becoming today’s reality, many countries have implemented various programs
for reduction of greenhouse gas emissions, development of green technologies, or replacement of
fossil fuels with eco-friendly substitutes. Government-drivenstimulation of the production and
consumption of renewable energy —typically, wind power, solar energy, and biofuels—has become part
of national climate mitigation agendas.These efforts are partly encouraged by internationally pursued
initiatives. The Kyoto Protocol to the United Nations Framework Convention on Climate Change
(UNFCCC) recognizes that emission reductions may be achieved through promotion of ‘new and
renewable forms of energy, of carbon dioxide sequestration technologies and of advanced and
innovative environmentally sound technologies’.'In December 2010, the United Nations General

Assembly declared 2012 as the ‘International Year of Sustainable Energy forAll’.

*Associate Professor (PhD), KDI School of Public Policy and Management, Republic of Korea, E-mail:
sherzod1@kdischool.ac.kr. This work was supported by the National Research Foundation of Korea Grant
funded by the Korean Government (NRF-2013S1A3A2054969).

'Article 2.1(a)(iv) of the Kyoto Protocol to the UNFCCC.

?United Nations General Assembly Resolution, ‘International Year of Sustainable Energy for All’, 69th Plenary
Meeting, 20 December 2010, A/RES/65/151, 16 February 2011.
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For most countries, subsidies promoting the renewable energy sector are subject to the World
Trade Organization (WTO) disciplines of the Agreement on Subsidies and Countervailing Measures
(SCM). Subsidies for some biofuels (e.g. bioethanol) — classified as agricultural products’—are also
covered by the provisions of the Agreement on Agriculture. But due to the expiry of the ‘peace
clause’, public support for agro-based renewables is no more immune from legal challenges under the
SCM Agreement.*

This article will examine the state of play in anti-subsidy actions on renewable energy and
argue thatthe SCM Agreement should be amended to prevent the escalation of trade tensions in this
sphere. For this purpose, we will first review, in a general way,domestic policies of energy promotion
that affect fossil fuels and renewables. Then, we will consider both WTO disputes and countervailing
duty investigations, and offer some proposals that we believewould make the WTO rules at issue

more lenient towards the government support for renewable energy.

I1. State of Play in Energy Promotion Policies

Subsidies in the energy sector lower the cost of energy production, raise the price receivedby
producers or lower the price paid by consumers. Theyaffect carbon emissions in different ways
depending on the target source of energy. As fossil fuels —oil, natural gas and coal-account for about
80% of worldwide emissions,’ subsidies in this segment contribute to the furthering of air pollution.
Experts forecast that elimination of such subsidies by 2020 would reduce global greenhouse gas
emissions in 2050 by 10%.° In contrast, subsidies on renewable energy — often called ‘green’ or ‘clean’
energyfor their climate-friendly impacts — enable many economic operators to shift towardslow-
carbon production through the use of renewables and deployment of related technologies.’

According to the International Energy Agency(IEA), fossil fuel subsidies amounted to $523

billion in 2011.*Subsidies to fossilfuel consumption are mostly motivated by socialor political goalsto

*International Centre for Trade and Sustainable Development (ICTSD), ‘Fostering Low Carbon Growth: The
Case for a Sustainable Energy Trade Agreement’, 2011, at 38; Paolo D. Farah and Elena Cima, ‘Energy Trade
and the WTO: Implications for Renewable Energy and the OPEC Cartel’, 16 Journal of International Economic
Law 707 (2013), at 716.

* The ‘peace clause’ or ‘due restraint’ under Article 13 of the Agreement on Agriculture— that prevented anti-
subsidy actions under the SCM Agreement in the agricultural sector —remained in effect until 31 December
2003. See Jan Wouters and Dominic Coppens, ‘An Overview of the Agreement on Subsidies and Countervailing
Measures — Including a Discussion of the Agreement on Agriculture’, in Kyle W. Bagwell et al (eds), Law and
Economics of Contingent Protection in International Trade (New York: Cambridge University Press, 2010), 7-
84 at 79-81.

’ICTSD, above n 5, at 1.

G-20 Leaders’ Statement, ‘Energy Security and Climate Change’, The Pittsburgh Summit, 24-25 September
2009, para 29.

! International Energy Agency, ‘World Energy Outlook 2011 Factsheet’,
http://www.worldenergyoutlook.org/media/weowebsite/factsheets/factsheets.pdf (visited 25 December 2013).

8 OECD, ‘Fossil Fuel Subsidies: Billions Up in Smoke?’, OECD Insights, 11 February 2013,
http://oecdinsights.org/2013/02/11/fossil-fuel-subsidies-billions-up-in-smoke (visited 6 January 2014).
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reduce energy poverty or redistribute national resource wealth, while subsidies to fossilfuel
production are driven by other rationales, such as increasing domestic production,
maintainingemployment, or encouraging technology development.’Some insights intosubsidization
patterns can be gained from a recent reporton over 550 fossil-fuel-related support measures that were
adopted by 34members of the Organisation for Economic Co-operation and Development
(OECD)between 2005 and 2011."°With respect to producers, these measures took the form of various
government interventions in markets affecting costs or prices, selectivetax preferences, fund transfers,
assumption of part of production risks, and undercharging for the use of goods or assets supplied by
the government.'" As for the consumption-level support, OECD countriesexercised consumer-friendly
price controls, provided direct financial transfers as well as tax reliefs and rebates on purchases of
energy products.'’Most measures directly targeted the extraction or end-use of fossil fuels, withfewer
affecting the intermediate stages —transportation, refining, andprocessing—along the supply chain.The
public incentives benefitedcrude oil and other petroleum products (70% in 2011) more than coal (12%)
and natural gas(18%)."

In light of the growing significance of combating climate change, the geography of countries
with green energy policies has greatly expanded. As of early 2013, at least 138 countries had policy
targets for development and deployment of renewable energy technologies;127 countries
pursuedrenewable energy support policies, with two-thirds of them being developing or emerging
economies.*According to the IEA, the estimated amount of renewable energy subsidies in 2011 stood
at $88 billion, with $64 billion going to electricity and the remainder to biofuels. Among renewable
energy technologiesfor electricity generation, solar photovoltaic(PV) received most of the subsidies
($25 billion), followed by wind power ($21 billion) and bioenergy ($15 billion).It is expected that the
size of renewable energy subsidies provided across the globe will constantly increase over the next
two decades at least.”

Public stimuli either create demand for renewable energy and technologies as part of ‘market-
pull policies’, or encourage supply or innovation under ‘technology-push policies’;but in practice
governments tend to resort to both policies through combinations of incentive tools."®

Products under the market-pull policies are created in response to market needs (demand)

stimulated by government measures. The market-pull support for renewable energy includes (i) price

*IEA, World Energy Outlook 2011, at 510.

""OECD, Inventory of Estimated Budgetary Support and Tax Expenditures for Fossil Fuels 2013, OECD
Publishing, 2012, at 3.

"'bid, at 16.

"Ibid.

"Ibid, at 37-38.

“REN21 [Renewable Energy Policy Network for the 21st Century], Renewables 2013 Global Status Report,
2013, at 65 and 79.

See IEA, World Energy Outlook 2012, 2012, at 234.

"“HeymiBahar et al, ‘Domestic Incentive Measures for Renewable Energy with Possible Trade Implications’,
OECD Trade and Environment Working Paper 2013/01, 2013, at 10-11.
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incentives for renewable-energy-generated electricity, (ii) quota obligations and tradable renewable
certificates, (iii) incentives for deployment of certain technologies and (iv) disincentives in relation to
non-renewable energy. The first category typically embraces feed-in tariff (FIT) schemes that offer
long-term guaranteed prices for electricity generated from clean energy sources and fed into the
grid."” As of early 2013, 71 countries and 28 local states or provinces had FITs in place.'® Under the
second category, governments impose on electric utilities an obligation to provide or purchase a
specified amount of electricity from renewables. This system—called under certain jurisdictions
‘renewable portfolio standards’— is operated in more than twenty countries.'” The quota obligations
are usually accompanied with renewable energy certificates or credits. The latter are used as a proof
of the renewable energy use and are normally tradable between green energy producers and electricity
suppliers.”’The third and fourth categories take the form of tax measures or other instruments that
stimulate deployment of related equipment or discourage energy-related carbon emission
respectively.”!

Technology-push incentives consist of various financial tools or equity investments for
technological research, development and manufacturing. They are aimed at creation of new
technologies in their early stages that could, in case of success, eventually be commercialized.*’In
other words, public support of the supply side is provided in the absence of the real demand in the
marketplace. In most OECD countries, research, developmentand demonstration programs relating to
renewable energy are implemented individually or in cooperation with other countries. Developing
countries that are not able to invest in such programs at the initial stages of technological development
normally provide benefits to foreign enterprises to launch production within their borderswith a view
to securing a technology transfer.”

In the 2009 and 2012 summits, the Group of Twenty (G-20) leaders acknowledged that
inefficient fossil fuel subsidies ‘encourage wastefulconsumption, distort markets, impede investment
in clean energy sources and undermineefforts to deal with climate change’, and committed to
rationalize and phase out these subsidies over the medium term.?*Members of the Asia-Pacific
Economic Cooperation (APEC) released a similar statement as well.*’But, so far, there has been only
a modest progress in implementing these commitments.*® There could be several reasons for that. First

of all, many countries have faced certain barriers to reforming fossil fuel subsidies, such as

""See ibid, at 28-37.

SREN21, above n 16, at 68.

PIbid.

2See Bahar et al, above n 20, at 24-28.

?'See ibid, at 37-41.

*See ibid, at 11 and 44-50.

S1bid, at 21.

2G-20 Leaders’ Statement, above n 8, para 29; G20 Leaders Declaration, Los Cabos, 18-19 June 2012, para 74.
»See the APEC Leaders’ Declarations (2009-2011), http://www.apec.org.

*IEA, above n 11, at 523.



oppositionfrom interest groups, concerns over domestic producers’ international competitiveness, lack
of information on the magnitude and drawbacks of these subsidies, or poor administrative capacity of
the subsidizing government.”” Moreover, the lack of tailor-made multilateral trade rules that would
effectively restrict fossil fuel subsidies as such may also disincentivize reforms in this field. It is
arguably not easy to apply the SCM disciplines to successfully block fossil fuel subsidies. For
instance, quite common energy dual pricing schemes — where national authorities charge lower prices
for fuel in the domestic market than that going for export — can hardly be curbed by the WTO subsidy
law.”™ The reason is that these schemes are normally applied across all economic sectors — what
makes them non-specific — and for social policy purposes without any purposive export promotion
plans— what may insulate them from authorized actions under the SCM Agreement against export
subsidies.”’Last but not least, as noted by former WTO Director-General Pascal Lamy, the discussion
on reforming fossil fuel subsidies ‘has largely bypassed the WTQO’, and the absence of this issue in the
WTO agenda is a ‘missed opportunity’— something that contrasts with the case of environmentally
harmful fisheries subsidies which are specifically dealt with in the current Doha Round.*

Although climate-harmful fossil fuel subsidies are about six times the size of climate-friendly
subsidies to renewables,it is ironic that only the latter have been challenged in the WTO. This current
WTO litigation trend and domestic restrictive actions— both discussed in thefollowing section—may
discourage, to some extent, the international fight against global warming and question the soundness

of the present subsidy disciplines.

I11. Legal Actions against Renewable Energy Subsidies

Green subsidies often benefit renewable energy goods (energy itself and related technologies), but
may also confer some advantages to other goodswhere, for instance, such subsidies pass through from
producers of renewablesto downstream industries,” or the scope of a green subsidy is broad enough to
embrace both renewable energy goods and non-related products.In other words, what can be

characterized as a renewable energy subsidy may not necessarily be confined to renewables

7 International Monetary Fund, ‘Energy Subsidy Reform: Lessons and Implications’, 2013,

http://www.imf.org/external/np/pp/eng/2013/012813.pdf (visited 25 December 2013), at 23-25.

*Here, we have general subsidy rules in mind. In fact, accession commitments of a few countries (Saudi Arabia,
Russia etc.) specifically deal with some energy issues,but even they do not seem to adequately address all
possible negative aspects of fossil fuel policies.

“See e.g. WTO, Trade in Natural Resources, World Trade Report, 2010, at 174; VitaliyPogoretskyy, ‘Energy
Dual Pricing in International Trade: Subsidies and Anti-dumping Perspectives’, in YuliaSelivanova (ed),
Regulation of Energy in International Trade Law: WTO, NAFTA and Energy Charter (Alphen aan den Rijn:
Kluwer Law International, 2011), 181-228 at 199-214.

% WTO, ‘Lamy Calls for Dialogue on Trade and Energy in the WTO’, 29 April 2013,
http://www.wto.org/english/news_e/sppl_e/sppl279 e.htm (visited 20 December 2013).

3'For the subsidy pass-through issue, see Sherzod Shadikhodjaev, ‘How to Pass a Pass-Through Test: The Case
of Input Subsidies’, 15 Journal of International Economic Law 621 (2012).
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alone. ** For convenience,we will considerhere only cases where renewables and associated
technologies/equipmentwere direct target products. Our examination in this section will cover

developments up to the end of 2013.

A. WTO Disputes

As of 31 December 2013, there were 102 dispute cases brought under the SCM Agreement,*and only
six in Table 1 concerned renewables.All six cases— four with no actual litigation conducted and two
with final decisions adopted — were triggered from 2010 onwards vis-a-visgreen subsidies contingent
upon the use of local content. At issue were government incentives granted in relation to renewable
energy (e.g. biodiesel) and/or power generating inputs and equipment (e.g. solar cells). In the context
of the SCM Agreement, the allegations in all cases were about the bestowal of import substitution
subsidies within the meaning of Article 3, but some also pointed outthe occurrenceof adverse effects
in the sense of Article 5 (DS456 and DS459). The United States additionally complained about the
respondent’s failure to fulfil its transparency obligations, such as notification of subsidies (DS419 and

DS456) and translation of domestic legislation into the WTO official language(s)(DS419).**

Table 1.WTO Subsidy Disputes on Renewable Energy
(as of 31 December 2013)

DS No | Dispute Title Consultations Current Status
request
DS459 | European Union — Certain Measures on the 15 May 2013 In the consultation stage

Importation and Marketing of Biodiesel and
Measures Supporting the Biodiesel Industry

(Complainant: Argentina)

32 For instance, in a countervailing duty case on Korean imports of certain refrigerators, the US investigators
determined that the Green Technology Research and Development Program — Korea’s government scheme for
promotion of 27 core technologies relating to green growth, reduction of greenhouse gas emissions and/or
renewable energy utilization — conferred a countervailable benefit to certain Korean producers of refrigerators.
This example seems to fit both situations (subsidy pass-through and broad green subsidies), as the program at
issue covered renewable energy technologies (e.g. bioenergy technologies or solar cells) and other types of
green technologies (e.g. waste recycling or green information technology) that could have been used in the
production of refrigerators (the downstream product). But this investigation did not target renewable energy
goods per se, though it considered the renewable energy program above. See US Department of Commerce,
Decision Memorandum for the Final Determination in the Countervailing Duty Investigation of Bottom Mount
Combination Refrigerator-Freezers from the Republic of Korea [C-580-866], 16 March 2012, at 26-28, 71-74;
United Nations Environment Programme, ‘Overview of the Republic of Korea’s National Strategy for Green
Growth’, 2010, http://www.unep.org/PDF/PressReleases/201004 unep_national strategy.pdf (visited 7 January
2014), at 36-37.

3 WTO, ‘Disputes by Agreement: Subsidies and Countervailing Measures’,
http://www.wto.org/english/tratop _e/dispu_e/dispu_agreements index e.htm?id=A20 (visited 27 January 2014).
*See consultation requests to be found at the WTO dispute settlement database, ibid.
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DS456 | India — Certain Measures Relating to Solar Cells 6 February 2013 In the consultation stage
and Solar Modules (Complainant: United States)

DS452 | European Union and Certain Member States— 5 November 2012 | In the consultation stage
Certain Measures Affecting the Renewable Energy

Generation Sector (Complainant: China)

DS426 | Canada—Measures Relating to the Feed-in Tariff 11 August 2011 Panel Report and

Program (Complainant: European Union) Appellate Body Report
adopted 24 May 2013
DS419 | China —Measures Concerning Wind Power 22 December 2010 | In the consultation stage

Equipment (Complainant: United States)

DS412 | Canada— Certain Measures Affecting the Renewable | 13 September 2010 | Panel Report and
Energy Generation Sector (Complainant: Japan) Appellate Body Report
adopted 24 May 2013

Source:Drawn up by the author from WTO, http://www.wto.org.

Two disputes, jointly referred to in this article asCanada —Renewable Energy/Canada —Feed-In
Tariff Program(DS412 and DS426),dealt with the same subject matter and resulted in the adopted
rulings that, in our view, have far-reaching implications for national clean energy and climate
policies. * The main controversy here was about Canada’s FIT program under whicha public
organization paid to generators of electricity, produced from windpower and solar energy,fixed prices
that intended to covergenerators’costs and reasonable amounts of return. The program was launched
in Canada’s Ontario in 2009 with the aim to ‘(i) “increase capacity of renewable energy supply to
ensure adequate generation and reduce emissions”; (ii) “introduce a simpler method to procure and
develop generating capacity from renewable sources of energy”; (iii) “enable new green industries
through new investment and job creation”; and (iv) “provide incentives for investment in renewable
energy technologies”.”**To enjoy the FIT prices, the producers of green electricity have had to meet
local content levels for qualified energy generation equipment of domestic origin.”’

With respect to subsidy issues, the Appellate Body admitted that the same measure can, in
principle, fall under more than one of the types of financial contributions listed under Article 1.1(a)(1)

of the SCM Agreement, but eventually agreed with the characterization of the FIT program as a

3The following discussion on Canada — Renewable Energy/Canada — Feed-In Tariff Program is largely drawn
from this author’s extensive analysis of these disputes. See Sherzod Shadikhodjaev, ‘First WTO Judicial Review
of Climate Change Subsidy Issues’, 107 American Journal of International Law 864 (2013).

WTO Panel Reports, Canada — Certain Measures Affecting the Renewable Energy Generation Sector /|
Canada — Measures Relating to the Feed-in Tariff Program, WT/DS412/R, WT/DS426/R, adopted 24 May
2013, para 7.65.

"WTO Appellate Body Reports, Canada — Certain Measures Affecting the Renewable Energy Generation
Sector | Canada — Measures Relating to the Feed-in Tariff Program,WT/DS412/AB/R, WT/DS426/AB/R,
adopted 24 May 2013, paras 1.3-4.




government purchase of goods (electricity in the present case).”*As for the benefit determination, the
Appellate Body started with identifying the relevant market for price comparisons. In this respect, it
stressed the importance of supply-side factors — those that impact supply substitutability of products —
and concluded that ‘important differences in cost structures and operating costs and characteristics
among generating technologies’prevent suppliers from switching from conventional energy to
renewablesources.While producers of renewable energy cannot compete in the electricity market
due tothese factors, it is, the Appellate Body said, the government’s energy supply-mix policy that
enablesthem to operate in the market.*’Despite the demand-side factorsthat preclude consumers from
distinguishing electricity based on its source of generation (be it renewable or conventional energy),
the Appellate Body stressed the supply-side factors to conclude that the benefit comparison should be
conducted not within the entire electricity market, but exclusively within wind-power- and solar-
energy-generated electricity markets.* Under this market definition, prices for clean energy paid by
the government cannot be compared with prices of conventional energy — which are typically lower
than the former — to find an advantage(in the SCM specific terms, ‘more than adequate remuneration’)

to green electricity generators.Furthermore, the Appellate Body held:

[A] distinction should be drawn between, on the one hand, government interventions that
create markets that would otherwise not exist and, on the other hand, other types of
government interventions in support of certain players in markets that already exist, or to
correct market distortions therein. Where a government creates a market, it cannot be said that
the government intervention distorts the market, as there would not be a market if the
government had not created it. While the creation of markets by a government does not in and
of itself give rise to subsidies within the meaning of the SCM Agreement, government
interventions in existing markets may amount to subsidies when they take the form of a
financial contribution, or income or price support, and confer a benefit to specific enterprises

or industries.*

In short, this interpretation suggests that a government action towards the creation of a new
market (a renewables-based electricity market in the present case) does not, in itself, amount to a
subsidy. To complete the benefit analysis, the Appellate Body recognized that FIT wind-power prices
could, in principle, be compared to wind-power prices under certain Canadian renewable energy

schemes that had preceded the current FIT program. Such a price comparison seemed to theAppellate

*Ibid, paras 5.119-21 and 5.131-32.
*Ibid, paras 5.170-74.

“Ibid, paras 5.175-77 and 5.186.
*'Ibid, para 5.178.

*Ibid, para 5.188, emphasis original.



Body to show the existence of a FIT-benefit for wind-power generators, but the factualevidence on
the record was not enoughto prove it. As for solar energy, no appropriate data wereavailable. Thus,
the Appellate Body could not find any FIT-attributable benefit, and hence a subsidy.As a result, it was
unable to decide on whether the FIT program constituted animport substitution subsidy inconsistent
with Article 3 of the SCM Agreement.”

As we concluded elsewhere, *the appellateinterpretations concerning the FIT programdeserve
praise as they carve out some policy space for governments promoting clean energy. In particular, the
narrowed definition of the relevant market and the exclusion of the government’s market-creating
rolefrom the definition of ‘subsidy’will make it more difficult for one to secure legal remedies against
many renewable energy programs, particularlywhere only government intervention canmake high-cost
and economically inefficient green projects implementable. It is also quite interesting to note that the
Appellate Body failed to find a FIT-based benefit even in the case at hand where the existence of the
pre-FIT renewable energy programs could, in principle, suggest that Canada’s green energy segment
was at a relatively advanced (rather than infant) level of development.To put it differently, one may
say that even in the circumstances of this case, where the prior programs seem to have already
established the renewable energy market in Canada, the AppellateBody was somewhat reluctant to
characterizethe FIT as a WTO-regulated ‘subsidy’ in apparent recognition of its importance in

tackling carbon emission problems.

B. Countervailing Duty Cases

As with the WTO litigation trend, renewables-related subsidies have been challenged through
countervailing duty investigationsonly recently.*In this section, we will consider relevant practices of
the United States and the European Union — two most frequent users of the countervailing
mechanism.*In all respectivecases below, each of them has also conducted parallel anti-dumping
investigations on the same target products, and applied quite high anti-dumping duties in addition to

countervailing duties imposed. But the anti-dumping cases are beyond the scope of this study.

1. US Cases

®Ibid, paras 5.223-46.

*Shadikhodjaev, above n 35, at 877.

*See BNA International Trade Daily, ‘International Trade Actions Complicate Global Market for Renewable
Energy Businesses, Particularly Solar Sector’, 15 February 2013.

*In November 2012, China and India initiated trade remedy investigations on imports of some renewable
energy goods, but the focus of this analysis is on traditional users of the countervailing mechanism. In 1995-
2012, the United States (119 cases) and the European Union (67) were ranked No. 1 and No. 2, respectively,
among Top-5 initiators of countervailing duty investigations, followed by Canada (33), Australia (15) and South
Africa (13). See BNA International Trade Daily, ibid; WTO, ‘Countervailing Initiations: by Reporting Member’,
http://www.wto.org/english/tratop e/scm_e/scm_e.htm (visited 12 January 2014).
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As seen from Table 2, the United States investigated, as of the end of 2013, two countervailing duty
cases on renewable energy goods, namely Chinese solar cells and wind towers. The investigation on
solar cells was initiated in 2011 by the petition of Solar World Industries America Inc. —the largest US
producer of crystalline silicon PV products. The Department of Commerce (DOC) confirmed
subsidization of solar cells and consequently assigned final countervailing duties ranging from 14.78%
to 15.97%.*The second investigation conducted during 2012 at the request of the Wind Tower Trade
Coalition determined the countervailing duty rates to be 21.86%, 34.81% and 28.34%.* Following the

International Trade Commission’s affirmative injury determinations, the DOC issued duty orders in

each case.
Table 2.US Countervailing Duty Cases: Original Investigations
(As of 31 December 2013)
Case No. Product Country | Initiation Preliminary Final Duty Order
Determination | Determination
C-570-980 | Solar Cells China 16 November 26 March 2012 | 17 October 7 December
(Crystalline 2011 2012 2012
Silicon
Photovoltaic
Cells,
Whether or
Not
Assembled
Into
Modules)
C-570-982 | Utility Scale | China 24 January 6 June 2012 26 December 15 February
Wind Towers 2012 2012 2013

Source: International Trade Administration, US DOC, http://trade.gov/enforcement/ (visited 2
January 2014)

Both investigations dealt with a huge number of governmental programs with several of them
found to be countervailable subsidies. In accordance with the general calculation methodology, the

DOC here added subsidy rates of all countervailableprogramstogether to define total (or net) subsidy

YTus DOC, Crystalline Silicon Photovoltaic Cells, Whether or Not Assembled Into Modules, From the People’s
Republic of China: Final Affirmative Countervailing Duty Determination and Final Affirmative Critical
Circumstances Determination [C-570-980], 77 FR 63788, 17 October 2012.

*US DOC, Utility Scale Wind Towers From the People’s Republic of China: Final Affirmative Countervailing
Duty Determination [C-570-982], 77 FR 75978, 26 December 2012.
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ratesfor the target companies concerned. The total rates, in turn, defined the amount of countervailing
duties.

Most typical forms of the countervailable subsidiesin two cases were grants, preferential loans,
tax benefits and provision of certain goods (inputs, electricity and land) at below-market prices. The
DOC concluded that they were specific to certain enterprises or their groups, a renewable energy
industry or particular regions (such as special zones). It is noteworthy that some of these subsidy
programs— e.g. the Golden Sun Demonstration Program or the Policy Lending to the Renewable
Energy Industry —were designed specifically for renewable energy, whereas others—e.g. the Value
Added Tax and Tariff Exemptions on Imported Equipment—were available to a broader scope of
projects.*

On 31 December 2013, Solar World Industries America Inc. made an official request for a new
investigation on solar PV products from China and Taiwan in order to, what it says, ‘close a loophole’
in the earlier DOC’s decision on Chinese solar cells that allegedly allowed Chinese producers to
circumvent the established duties. In particular, the petitioner claims that because the previous
investigation covered solar cells and panels manufactured in China but not panels assembled in China
from cells produced elsewhere, the Chinese producers changed their production models in order to

export to the United States with no need to pay the imposed duties.”

2. EU Cases

Prior to the discussion of EU cases, two distinctive features of EU’s countervailing duty law are worth
noting. Unlike the US DOC, the European Commissioncalculates injury margins — numeric levels
sufficient to eliminate injury caused by subsidized imports — in addition to subsidy margins (rates).
Then, in line with the WTO’s non-binding ‘lesser duty’rule, it chooses the lower margin for the
determination of the amount of countervailing duties. Moreover, the European Commission
additionally considers whether the application of countervailing duties is not against the Community
interest, including the interestsof consumers.

Compared to the United States, the European Unionlaunched a larger number of investigations,
with three on imports of renewable energy as such (biodiesel and bioethanol) and two on green-
energy-generating products (solar panels and solar glass). As is evident from Table 3, the scope of
target countries was broader as well.As of 31 December 2013, only the cases on US biodieseland
Chinese solar panels resulted in the actual imposition of final duties. Countervailing duty proceedings

on US bioethanol were terminated in light of the withdrawal of a main subsidization scheme and the

4 See Decision Memoranda for final determinations on  both cases, available at

http://enforcement.trade.gov/frn/summary/pre/pre-fr.htm (visited 5 December 2013).
YBNA International Trade Daily, ‘SolarWorld Industries Brings New AD/CVD Cases to Close Alleged
Loophole’, 3 January 2014.
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de minimis level of the subsidy amount under remaining programs.’’ The investigation on biodiesel
from Argentina and Indonesia was terminated at the complainant’s request,”” whereas the case on

China’s solar glass was still pending.

Table 3.EU Countervailing Duty Cases: Original Investigations
(As of 31 December 2013)

Case Product Country Initiation Provisional Final Measure Notes
No. Measure
AS532 | Biodiesel United 13 June 12 March 10 July 2009
States 2008 2009
AS581 | Bioethanol United 25 Investigation
States November terminated 21
2011 December
2012
AS594 | Solar panels China 8 November 5 December Undertaking
(Crystalline 2012 2013 accepted 5
silicon December
photovoltaic 2013
modules and
key
components)
AS595 | Biodiesel Argentina, 10 Investigation
Indonesia November terminated 26
2012 November
2013
AS599 | Solar glass China 27 April Investigation
2013 ongoing
Source:European Commission, http://trade.ec.europa.eu/tdi/completed.cfm (visited 2 January
2014)

The US biodiesel case was initiated by the European Commission following a complaint by the
European Biodiesel Board over various federal and state schemes—mostly tax incentives tailored to a

biodiesel industry. In addition to subsidy and injury determinations, the European Commission

>!Commission Decision of 20 December 2012 Terminating the Anti-subsidy Proceeding Concerning Imports of
Bioethanol Originating in the United States of America and Terminating the Registration of Such Imports
Imposed by Regulation (EU) No 771/2012,0J 2012 L 352/70.

>2Commission Regulation (EU) No 1198/2013 of 25 November 2013 Terminating the Anti-subsidy Proceeding
Concerning Imports of Biodiesel Originating in Argentina and Indonesia and Repealing Regulation (EU) No
330/2013 Making Such Imports Subject to Registration, OJ 2013 L 315/67.
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considered the interests of the industry concerned, raw material suppliers, importers and users of the
product under consideration. It confirmed the existence of injurious subsidies and concluded that there
were no compelling reasons of Community interest against the imposition of countervailing duties. As
a result,the Council of the European Union imposed fixed-amount duties of €211.2-237 per tonne net,
which corresponded to the establishedsubsidy margins of 29.1-41.1%.> As a subsequent investigation
found circumvention of the definitive countervailing duties through transhipment of biodiesel via
Canada, the Council of the European Union decided to extend the duties to biodiesel imports from
Canada.”

As for China’s solar panels, the investigationlooked into a variety of subsidy programs
including preferential loans and insurance schemes, grants, tax credits and government provision of
goods for less than adequate remuneration, with many of them being also examined in the US case on
Chinese solar cells above. Some of the financial support under consideration was provided by state-
owned commercial and policy banks found to be ‘public bodies’ or by private banks found to be
‘entrusted or directed’ by the Chinese government. A lengthy examination of the Community interest
revealed that the overall positive impact of the duties on the domestic producers outweighed the likely
negative effects for consumers and other interested parties. As with the case on US biodiesel, the
European Commission here determined the countervailing duties on the basis of subsidy margins
rather than higher injury margins. The Council of the European Union imposed definitive
countervailing duties ranging from 0% and 3.5% to 11.5% on Chinese exporters exceptcompanies
whose undertaking was formally accepted by the European Commission.”® According to a press
release, roughly 75% of the solar panel imports from China are covered by the undertaking and are

thus exempt from the definitive duties.*

> Council Regulation (EC) No 598/2009 of 7 July 2009 Imposing a Definitive Countervailing Duty and
Collecting Definitively the Provisional Duty Imposed on Imports of Biodiesel Originating in the United States
of America,0J 2009 L 179/1; and corresponding Commission Regulation (EC) No 194/2009 of 11 March 2009
on a Provisional Countervailing Duty, OJ 2009 L 67/50.

>* Council Implementing Regulation (EU) No 443/2011 of 5 May 2011 Extending the Definitive Countervailing
Duty Imposed by Regulation (EC) No 598/2009 on Imports of Biodiesel Originating in the United States of
America to Imports of Biodiesel Consigned from Canada, Whether Declared as Originating in Canada or not,
and Extending the Definitive Countervailing Duty Imposed by Regulation (EC) No 598/2009 to Imports of
Biodiesel in a Blend Containing by Weight 20% or Less of Biodiesel Originating in the United States of
America, and Terminating the Investigation in Respect of Imports Consigned from Singapore, OJ 2011 L 122/1.
> Council Implementing Regulation (EU) No 1239/2013 of 2 December 2013 Imposing a Definitive
Countervailing Duty on Imports of Crystalline Silicon Photovoltaic Modules and Key Components (i.e. Cells)
Originating in or Consigned from the People’s Republic of China, OJ 2013 L 325/66; Commission
Implementing Decision of 4 December 2013 Confirming the Acceptance of an Undertaking Offered in
Connection with the Anti-dumping and Anti-subsidy Proceedings Concerning Imports of Crystalline Silicon
Photovoltaic Modules and Key Components (i.e. Cells) Originating in or Consigned from the People’s Republic
of China for the Period of Application of Definitive Measures (2013/707/EU), OJ 2013 L 325/214.

%% European Commission, ‘EU Imposes Definitive Measures on Chinese Solar Panels, Confirms Undertaking
with Chinese Solar Panel Exporters’, 2 December 2013, http://europa.eu/rapid/press-release IP-13-1190 en.htm
(visited 10 December 2013).
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C. Implications

Trade conflicts on renewable energy subsidies began to develop just a few years ago showing an
emerging wave of friction in this field. WTO disputes have so far dealt with renewable energy stimuli
linked to local content requirements what would, if proven, make them prohibited subsidies. On the
one hand, the avoidance of local content or export-linked conditions would definitely place
subsidizing governments on a safer footing, as in this case complainants would bear an additional
(and sometimes heavy) burden of proof for, inter alia, specificity and adverse effects in order to win
their claims on the existence of harmful actionable subsidies.”’

On the other hand, legal attacks against actionable green subsidies cannot be ruled out
altogether, as the competition among theproduct suppliers concerned will grow with the passage of
time. Indeed, as mentioned above, the complainants in two non-adjudicated disputes cited Article 5 of
the SCM Agreement on adverse effects, together with Article 3. Moreover, actionable subsidy issues
have already been raised in domestic investigations, as many programs consideredin the US and EU
countervailing duty cases did not have any ‘red light’conditionality within the meaning of Article 3.

Therefore, renewable energy subsidies are always exposed, albeit with different probability, to
a risk of external counteractions via multilateral or domestic proceedings. In the next section, we will
see if there is any way to ‘green’ the WTO’s current anti-subsidy approach that would reduce such a

risk.

IV. A Search for ‘Greening’ Options

Renewable energy subsidies deserve special treatment under WTO law for several reasons.
First,economic theory generally justifies them in light of a market failure. That is, when
decidingwhether to produce renewable energy and associated technologies, companies will compare
their private costs with private benefits. Since they will not consider environmental benefits to society
—‘positive externalities’— they will under-produce or under-invest due to production costs exceeding
private benefits. Government subsidies that directly or indirectly reduce the production costs would
thus correct this market failure.” As acknowledged in Canada —Renewable Energy/Canada —Feed-In
Tariff Program, the government indeed plays an important role in the formation of a low-carbon

market.”’

57Shadikhodjaev, above n 40, at 877.

*WTO, above n 33, at 13; Thomas L. Brewer, ‘International Technology Diffusion in a Sustainable Energy
Trade Agreement: Issues and Options for Institutional Architectures’, ICTSD, 2012, at 9; See also Alan O.
Sykes, ‘The Economics of WTO Rules on Subsidies and Countervailing Measures’, Olin Working Paper No 186,
University of Chicago Law & Economics, 2003.

*See section IILA of this article.
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Second, in comparison to other measures,subsidies represent a more easily-implementable
instrument with a price-cutting effect on clean energy. In fact, carbon taxes — special charges on the
carbon content of products — would probably be economically more efficient, but, as former Chairman
of theAppellate Body James Bacchus rightly notes, in virtually all parts of the world, subsidies tend to
be ‘the only practical political alternative for producing renewable energy competitively’.”’ Indeed,
for many authorities, it is easier to confer an economic benefit via subsidies than a cost on emitters
through publically sensitive taxes.®' Furthermore, although elimination of customs duties on clean
energy goods liberalizes trade in this sphere, it is still questionable if this measure alone would make
renewables sufficientlyprice-competitive, as,notwithstanding its availability, countries continue to
subsidize.

Green subsidies can, in principle, be temporarily exempted from WTO rules through the waiver
procedures. The Ministerial Conference may waive a member’s obligation in ‘exceptional
circumstances’.® For prohibited subsidies, it seems to be unlikely for the Ministerial Conference to
accept any waiver request, because subsidization of renewable energy is possible withoutlocalization
or export-oriented preconditions”— the fact that may downplay any requesting party’s ‘exceptional’
case. Actionable subsidies for renewables are so commonly used across the globe that any waiver
granted to one country may cause a domino effect by generating a multitude of similar waiver
requests. In any event, governmentstend to apply for a waiver when they are sure that the measure
concerned definitely violates WTO law. But, as far as actionable subsidies are concerned, it is not
easy (if not impossible) for the subsidizing member to predict or assess the external negative effects
attributable to its subsidies. Without full knowledge of these effects, there is no reason for it to make a
waiver request. Notwithstanding its availability, the general waiver option may thus face certain
practical constraints. This probably explains why no waiver has so far been granted in the WTO to
any particular subsidy.**Thus, ‘greening’ the SCM Agreementthrough law reforms is arguably the

most efficient way to appropriately accommodate climate mitigation actions.”

A. Exemption of Renewable Energy Subsidies from Legal Challenges

%James Bacchus, ‘The Case for Clean Subsidies’, 13 November 2012, Harvard Business Review Blog Network,
http://blogs.hbr.org/2012/11/the-case-for-clean-subsidies (visited 9 January 2014).

'Luca Rubini, ‘din’tWastin’ Time No More: Subsidies for Renewable Energy, The SCM Agreement, Policy
Space, and Law Reform’, 15 Journal of International Economic Law 525 (2012), at 531.

52See Article IX:3-4 of the WTO Agreement.

3For instance, there are several less trade-distortive alternatives to local content requirements that would deliver
better results: measures to improve the business climate, infrastructure investments, strengthening of capacity
building through training programs and others. See Gary Clyde Hufbauer et al, Local Content Requirements: A
Global Problem (Washington DC: Peterson Institute for International Economics, 2013), at 17-34.

64 See the list of waivers in WTO, ‘WTO Analytical Index’,
http://www.wto.org/english/res _e/booksp e/analytic_index e/wto_agree 04 e.htm#tableD (visited 20
December 2013).

6 See e.g. Bacchus, above n 3; Rubini, above n 4, at 578.
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Originally, the SCM Agreement treated certain subsidies as non-actionable, i.e. immune from
multilateral and domesticremedies,® provided they met strictly-defined conditions. In particular,
currently inoperativeArticle 8 distinguished three categories of permissible (‘green light’) subsides,
with environmental, and research and development (R&D) subsidies among them being directly
relevant to green energy stimuli.Non-actionable environmental subsidies —public assistance to
promote firms’adaptation to new environmental regulations —consisted in a one-time non-recurring
measurecovering up to 20% of the cost of adaptationand satisfying other cost-related
requirements.’’Non-actionable R&D subsidies — assistance for research activities by firms or higher
education or research organizations —had the cost ceiling of 75% for ‘industrial research’ and 50% for
‘pre-competitive development activity’ and could cover only the specified types of costs.®*Article 8
subsidies were subject to ex ante and ex post notification requirements, as well asreviews by the SCM
Committee,binding arbitrationor bilateral consultations, where appropriate.” However, not a single
subsidy has ever been notified under Article 8 because of burdensome procedures, fear of potential
WTO-consistency reviews and legal challenges.” Moreover, as a notification per se was not a
prerequisite for members to rely on the greenlight defence, there was no incentive to notify.”' Last but
not least, the overly strict eligibility criteriasignificantly narrowed the scope of non-actionable
environmental or R&D programs,so that Article 8 was not helpful to WTO members.*Article 8was
effective until 31 December 1999, and could not be extended because of the persistentdisagreement
among members.”

Since the ‘safe harbour’ under the Article 8 provisions was never utilized, the revival of these
provisions in their original form would barely help to shield clean energy subsidies today. Instead, we

suggest that members negotiate an interim but extendablerenewables-specific ‘due restraint’clausethat

% Article 8.2 of the SCM Agreement, chapeau.

%7 Article 8.2(c) of the SCM Agreement.

5% Article 8.2(a) of the SCM Agreement.

% Articles 8.3-5 and 9 of the SCM Agreement.

See US DOC, ‘Review and Operation of the WTO Subsidies Agreement’, Report to the Congress, 1999,
http://enforcement.trade.gov/esel/reports/scm0699/scm-0699.htm (visited 25 December 2013).

"'Footnote 35 to Article 10 of the SCM Agreement states that even if multilateral or countervailing duty
procedures are invoked with respect to subsidies not notified under Article 8, these subsidies should
nevertheless be treated as non-actionable if they conform to this category’s standards.

"See RiidigerWolfrum et al (eds), WT'O — Trade Remedies (Leiden/Boston: MartinusNijhoff Publishers, 2008),
at 552; Robert Howse, ‘Climate Mitigation Subsidies and the WTO Legal Framework: A Policy Analysis’,
International Institute for Sustainable Development, 2010, at 21.

3 Most of the developed countries and some developing countries supported the renewal of the green light
clause pointing to the need to safeguard the balance of rights and obligations under the subsidy rules and to the
lack of experience with the application of that clause. But most of the developing countries and a handful of
developed countries opposed the extension. The developing country opponents argued that Article 8 was
tailored specifically to developed countries, and asked for some flexibility under other subsidy rules in return for
their acceptance of the extension. See WTO, Committee on Subsidies and Countervailing Measures — Minutes
of the Regular Meeting Held on 1-2 November 1999, G/SCM/M/24, 26 April 2000, paras 20-53, as summarized
in Wolfrum et al (eds), ibid, at 551-52.
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would prevent anti-subsidy challenges.”*This clause should not apply to renewable energy stimuli that
are classifiable as prohibited subsidies. Otherwise, a shelter for e.g. a local content green subsidy
would make no sense, as the local content requirement could be targeted under national treatment
provisions of other WTO agreements. To minimize possible distortive effects on trade, the due
restraintshould only apply to (i) products that are directly tied torenewable energy and (ii) members
that deserve such a treatment most.

First, the due restraintshould apply to a specified list of renewable energy goods. In the Doha
negotiations on environmental goods and services, the Chairman identified, on the basis of member-
proposed lists, 408 environmental goods falling under any of the six categories: (i) air pollution
control, (ii) renewable energy, (iii) waste management and water treatment, (iv)
environmentaltechnologies, (v) carbon capture and storage, and (vi) others.”’Referring mainly to the
second and fourth category, a recent study offered a much shorter but likely more pragmatic list of 39
narrowly-defined goods for the purposes of the ‘sustainable energy’ initiative discussed below. This
short list could also be considered as a baseline for the scoping of goods for the due restraint.

Second, the suggested clause should apply to members differently depending on their green
development level-be it countries with an infant or advanced renewable energy industry. For instance,
it could set forth specific criteria for defining competitiveness of each member’s productconcerned to
determine its inclusion in and graduation from the due restraint protection.Similar to the Agreement
on Agriculture, the due restraint of the SCM Agreement could apply to the bound amounts of
renewable energy subsidies to be cut over time.In addition, more favourableconditions could be
foreseen for the WTO members that have assumed emission reduction obligations under the Kyoto
Protocol regime.”’The flexibility of this kindis worth exploring as it would strengthen coherence in

global governance over trade and climate change issues.”®

™ Earlier academic papers have also called for a renewed shelter for certain ‘good’ subsidies including
renewable energy subsidies. For an illustrative list of these papers, see Rubini, above n 4, at 571 (n 165).
PWTO, Committee on Trade and Environment — Special session — Report by the Chairman, Ambassador
Manuel A. J. Teehankee, to the Trade Negotiations Committee, TN/TE/20, 21 April 2011.

"See Gary Hufbauer and Jisun Kim, ‘Issues and Considerations for Negotiating a Sustainable Energy Trade
Agreement’, ICTSD, 2012, at 4.

"7Under the Kyoto Protocol to the UNFCCC, 37 industrialized countries and the European Community
pledged,during the first commitment period, to reduce greenhouse gas emissions to an average of 5% against
1990 levels. During the second commitment period, a newly composed group of parties committed to reduce
emissions by at least 18% below 1990 levels in the eight-year period from 2013 to 2020. UNFCCC, ‘Kyoto
Protocol’, http://unfccc.int/kyoto_protocol/items/2830.php (visited 24 January 2014).

"®Harmonization of trade and climate policies can be achieved both internally — where governments adopt
WTO-consistent climate measures domestically — and externally — where the international community takes
steps towards greening the WTO and making the global climate regime more ‘WTO-friendly’. The external
harmonization contributes to better international-level coordination between the WTO system and
UNFCCC/Kyoto Protocol system. See Sherzod Shadikhodjaev et al, Korea’s Green Growth Policy and
Multilateral Trade Rules: Harmonization Issues and Policy Implications(Seoul: Korea Institute for International
Economic Policy, 2012) [in Korean], at 199-228. For an English summary, see Sherzod Shadikhodjaev et al,
‘Green Growth and WTO Rules: Harmonization from Korea’s Perspective’, 3(25) World Economy Update
(2013), Korea Institute for International Economic Policy.
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The due restraint on renewables could be negotiated under the present Doha mandate for rules
negotiations and eventually be reflected in a revised text of the SCM Agreement. This initiative is not
something that cannot materialize altogether. On the contrary, the fact that the recent Ministerial
Conference in Bali (2013) managed to agree on ahighly controversial due restraint on some
agricultural subsidies should rather encourage members to pursue it.”

Should, however,multilateral negotiations fail to deliver a positive outcome on this agenda,like-
minded members could opt for a plurilateralpathway, for instance, under a recently proposed
Sustainable Energy Trade Agreement (SETA). This initiative was jointly launched in 2011 by three
institutes — the Global Green Growth Institute, the Peterson Institute for International Economics and
the International Centre for Trade and Sustainable Development — as an alternative to the
falteringDoha negotiations on trade and environment. The main idea is to negotiate a treaty with the
aim to lower trade barriers on sustainable energy products and services.*’Under the WTO system, the
SETA could be a plurilateral agreement modelled either on the liberalizationapproach of the
Information Technology Agreement (ITA)-where a subset of members constituting a ‘critical mass’
for the subject goods/services open their markets on a most-favoured-nation basis— or on the
Government Procurement Agreement approach —where trade liberalization benefits are limitedto
participating countries only.* The SETA could provide for the due restraint on subsidies for
renewables.*’But this would be more suitable for the ITA-modelled agreementwhichnot only would
prevent, de jure, intra-SETA challenges, but also would preclude,de facto, legal actions by non-parties

in light of the SETA’s critical mass for the covered goods.

B. Relaxation of the Countervailing Mechanism

There is also some room for softeningsolely the countervailing mechanismvis-a-vissubsidized
renewable energy goods.First, WTO members could agree to green the current requirements for
termination of investigations in case of de minimis subsidies and negligible imports.*> Under the SCM
Agreement, the amount of a subsidy is de minimis if it is less than 1% ad valorem (or 2% and 3% for

designated developing countries);* negligible volumes of subsidized imports are specified only for

"The ninth Ministerial Conference in Bali in December 2013 secured consensus on a due restraint regarding
public stockholding for food security purposes — certain subsidies falling under the Agreement on Agriculture.
This issue was a sticking point between some developing countries led by India and some developed countries
led by the United States and could reach a last-minute breakthrough in the Bali meeting. See WTO, Ministerial
Conference — Ninth Session — Bali, 3-6 December 2013 — Public Stockholding for Food Security Purposes —
Ministerial Decision of 7 December 2013, WT/MIN(13)/38, WT/L/913, 11 December 2013.

% See Global Green Growth Institute, ‘GGGI Research Initiative: Sustainable Energy Trade Agreement Project’,
http://gggi.org/gggi-research-initiative-sustainable-energy-trade-agreement-project/ (visited 28 January 2014).
*!See ICTSD, above n 5, at 62-67.

#2See Matthew Kennedy, ‘Legal Options for a Sustainable Energy Agreement’, ICTSD, 2012, at 26-28.

8 Article 11.9 of the SCM Agreement.

¥ Articles 11.9, 27.10(a) and 27.11 of the SCM Agreement.
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developing countries at the level of less than 4% of total imports.*’But the members could increase
thesenumeric thresholdsfor imports of renewable energyand equipment.In this case, all
countervailable subsidy programs covered by the same investigation would typically be counted
towards the determination of the increased de minimis level.*Furthermore, the members could also
establish a separate de minimis level for each subsidy program considered in a single investigation on
renewables. For instance, the general practice of the US DOC is to disregard any governmental
program or scheme with the subsidy rate of 0.005% or less, and consequently to not include it in the
net subsidy (hence, countervailing duty) rate calculations.®” Similarly, the European Union also
ignores ‘insignificant’ subsidy programs.*Curtailing a restrictive impact on imports, this kind of
treatment of minor programs, albeit not explicitly provided for by the SCM Agreement, does not run
afoul of it. If members take the US practice as a benchmark, they could agree to set out a program-
specificde minimis margin at a level higher than 0.005% for renewable energy imports.

Second, Article 19.2 of the SCM Agreement states that it is ‘desirable’ for members to have
domestic procedures for public interest and lesser duty considerations that would precede the
imposition of countervailing duties. These procedures are optional, but their actual application may
certainly relax the countervailing mechanism. In the Doha talks on rules, the proposal to make public
interest and lesser duty procedures mandatory for anti-dumping mattershas faced diametrically
opposed reactions among negotiators.® Given procedural similarities between anti-dumping and
countervailing duty investigations, we expect that this proposal would also encounter similar
constraints if it were discussed in the context of SCM rules. Thus, at the outset, members could agree
to limit this initiative to renewable energy subsidy cases. If this experiment succeeds, it could then be

extended to other cases as well.

C. Application of Article XX Flexibilities

Whether general exceptions under Article XX of the General Agreement on Tariffs and Trade (GATT)

for e.g.protection of human, animal or plant life or health and conservation of exhaustible natural

¥ Article 27.10(b) of the SCM Agreement.

% This is in line with the general methodology of the calculation of subsidization rates. See section III.B of this
article.

¥See e.g. US DOC, Decision Memorandum for for the Final Determination in the Countervailing Duty
Investigation of Crystalline Silicon Photovoltaic Cells, Whether or Not Assembled Into Modules, from the
People’s Republic of China, 9 October 2012, at 20 and 22; US DOC, Decision Memorandum for the Final
Determination on Countervailing Duty (CVD) Investigation: Utility Scale Wind Towers (Wind Towers) from
the People’s Republic of China (the PRC), 17 December 2012, at 26.

#See e.g. Commission Decision of 20 December 2012, above n 56, recitals 78, 143, 168 and 188.

¥The Chair text on anti-dumping and subsidy rules stipulates that WTO members have been ‘sharply divided’
on the need of such mandatory procedures for anti-dumping investigations. See WTO, Negotiating Group on
Rules — New Draft Consolidated Chair Texts of the AD and SCM Agreements, TN/RL/W/236, 19 December
2008, at 18-19.
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resourcescan be invoked in relation to green subsidies is a controversial question.”’The original text of
the SCM Agreement struck a balance between the obligation of members to avoid prohibited
subsidies and harmful actionable subsidies and their right to subsidize for some socially desirable
goals. With the termination of the green light provisions, this balance has been disturbed. Yet, it is
still unclear whether this mere fact will justify Article XX invocations in the SCM context. Even if
one assumes that footnote 56 to Article 32.1 of the SCM Agreement does not rule out the Article XX
application, this would work only for anti-subsidy measures rather than the use of subsidies.”'In this
section, we will argue thatArticle XX is not likely to apply to renewable energy subsidies, so

members should undertake appropriate rule reforms.

1. Multilateral Agreements on Trade in Goods

Three non-GATT texts underAnnex 1A of the WTO Agreementmake clearreferencesto Article XX. In
particular, the Agreementon Trade-Related Investment Measures (TRIMs) accepts ‘[a]ll exceptions
under GATT 1994’ and bans illegal TRIMs ‘[w]ithout prejudice to other rights and obligations under
GATT 1994°.”*The Agreement on the Application of Sanitary and Phytosanitary (SPS) Measures
refers to Article XX(b) and uses Article XX-like language.”*Since the SPS Agreement itself elaborates
Article XX(b), an SPS-violation cannot be justified through Article XX(b) as such.”*The Agreement
on Preshipment Inspection allows deviations from some transparency obligations ‘in emergency
situations of the types addressed by Articles XX and XXI of GATT 1994’ *In contrast, Article XX is
not referenced in the Customs Valuation Agreement, the Safeguards Agreement, the Agreement on
Rules of Origin, and the Agreement on Import Licensing Procedures. The latter explicitly accepts
only security exceptions under GATT Article XX1.”°

Article 18.1 of the Anti-dumping Agreement forbids any ‘specific action against
dumping...except in accordance with the provisions of GATT 1994 [i.e. Article VI], as interpreted by
this Agreement’. Footnote 24 to Article 18.1 adds that this requirementdoes not ‘preclude action

under other relevant provisions of GATT 1994, as appropriate’. Pursuant to the appellate

**For an overview of views supporting and opposing the Article XX application within the SCM Agreement, see
e.g. Rubini, above n 4, at 562-64; Farah and Cima, above n 5, at 726-28.
! Article 32.1 of the SCM Agreement reads:
No specific action against a subsidy of another Member can be taken except in accordance with the
provisions of GATT 1994, as interpreted by this Agreement.*®

°® This paragraph is not intended to preclude action under other relevant provisions of GATT 1994,
where appropriate [emphasis added].

% Articles 3 and 2.1 of the TRIMs Agreement.

%See e.g. the preamble and Articles 2.2-2.4 of the SPS Agreement.

% WTO Panel Report, United States — Certain Measures Affecting Imports of Poultry from China, WT/DS392/R,

adopted 25 October 2010, paras 7.471 and 7.481-82.

% Article 2.6 of the Agreement on Preshipment Inspection.

% Article 1.10 of Agreement on Import Licensing Procedures.
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interpretation, this implies that a GATT-consistent action —other than ordinary anti-dumping measures
—which is not‘specific’ in the sense of Article 18.1 but isrelated to dumping is not prohibited.” The
same is true, mutatismutandis, for footnote 56 to Article 32.1 of the SCM Agreement which is
analogous to footnote 24 above.”In US — Shrimp (Thailand) / US — Customs Bond Directive, the
Appellate Body merely assumed arguendo that the Article XX defence was available forunlawful
specific actions against dumpingwithin the meaning of Article 18.1. Thus, it effectively avoided the
Article XX applicability issue in the anti-dumping context.” Whether Article XX can apply under
Article 32.1 of the SCM Agreement is similarly an open question.

The Agreement on Technical Barriers to Trade (TBT) contains Article XX-like language in
several provisions,'” but no single general exceptions clause. Furthermore, Article XX flexibilities
have been reflected in the judicial interpretation of the concept ‘less favourable treatment’
underArticle 2.1of the TBTAgreement — the non-discrimination rule that itself is silent on such
flexibilities.'”' Given the explicit or implicit presence of the Article XX flexibilities in various TBT
provisions, GATT Article XX per se will hardly serve as a legal defencehere.'”

The Agreement on Agriculture makes Members’ scheduled commitments on domestic support
and export subsidies ‘an integral part of GATT 1994°, but stipulates that the GATT and other
multilateral trade agreements on goods apply ‘subject to the provisions of this Agreement’.'”Since
the binding obligation on subsidies and relevant exceptions are subjected solely to the provisions of

the Agreement on Agriculture,'™Article XX will arguably notjustify a breach of this obligation.'"

*"WTO Appellate Body Report, United States — Continued Dumping and Subsidy Offset Act of 2000 (US — Offset
Act (Byrd Amendment)), WT/DS217/AB/R, WT/DS234/AB/R, adopted 27 January 2003, para 262.

*Ibid, para 262 (emphasis original): ‘an action that is not “specific” within the meaning of ... Article 32.1 of
the SCM Agreement, but is nevertheless related to ... subsidization, is not prohibited by ... Article 32.1 of the
SCM Agreement.’

“WTO Appellate Body Report, United States — Measures Relating to Shrimp from Thailand / United States —
Customs Bond Directive for Merchandise Subject to Anti-Dumping/Countervailing Duties, WT/DS343/AB/R,
WT/DS345/AB/R, adopted 1 August 2008, paras 306-10 and 317-19.

1See e.g. the preamble, Articles 2.2, 2.10, 5.4, 5.7, and paragraph L of the Code of Good Practice of the TBT
Agreement.

"See WTO Appellate Body Report, United States — Measures Affecting the Production and Sale of Clove
Cigarettes, WT/DS406/AB/R, adopted 24 April 2012, paras 101, 109 and 179-181.

'2See Petros C. Mavroidis, ‘Driftin’ Too Far from Shore — Why the Test for Compliance with the TBT
Agreement Developed by the WTO Appellate Body is Wrong, and What Should the AB Have Done Instead’, 12
World Trade Review 509 (2013), at 524 (Articles 2.1 and 2.2 of the TBT Agreement ‘are a substitute for, and
not a complement to, Articles III and XX GATT’.); Gabrielle Marceau, ‘The New TBT Jurisprudence in US —
Clove Cigarettes, WTO US — Tuna II, and US — COOL’, 8 Asian Journal of WTO & International Health Law
and Policyl (2013), at 10 and 12.

% Articles 3.1 and 21.1 of the Agreement on Agriculture.

“Articles 3.2 and 3.30f the Agreement on Agriculture say that members shall not subsidize above the binding
levels ‘/s]ubject tothe provisions of Article 6° (emphasis added) for domestic support and ‘/s/ubject to the
provisions of paragraphs 2(b) and 4 of Article 9’ (emphasis added) for export subsidies. The specified
provisions do not contain any textual link to Article XX, so they seem to preclude the latter’s invocation.

'%The inapplicability of Article XX to the Agreement on Agriculture was also indicated in Bradley J. Cordon,
‘Climate Change and Unresolved Issues in WTO Law’, 12 Journal of International Economic Law 895 (2009),
at 905.
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2. Other Instruments

The General Agreement on Trade in Services (GATS)has its own clauses on general and security
exceptions analogous to GATT Articles XX and XXI.' The Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS) contains a separate securityclause'’’ and Article XX-like
flexibilities under several provisions, '® but no single Article XX-like provision. In theEC —
Trademarks and Geographical Indicationscase dealing with national treatment claims under the
GATT and the TRIPS Agreement, the panel held that the absencein the latter of a single clause
comparable to Article XX has no impact onits analysis of national treatment under the TRIPS
Agreement. The panel stressed that the TRIPS Agreement and the GATT apply cumulatively without
being in a hierarchical relationship, and that the consistency with one covered agreement does not
necessarily imply consistency with remaining covered agreements.'®It is also remarkable that the
absence of the general exceptions clause is sharply contrasted with the presence of the security
exceptions clause in the TRIPS Agreement. Thus,GATT Article XX cannot be applied to TRIPS
violations.

With respect to plurilateral agreements, Article XX is not applicable under the Agreement on
Government Procurement due to the existence of the lexspecialis on general exceptions.''® The
Agreement on Trade in Civil Aircraft as amended by the 2001 Protocol seems to preclude the
application of Article XX to the reintroduction of duties once eliminated, by stating that nothing in the
Agreement or Protocol affects a signatory’s rights and obligations under other WTO agreements
‘[e]xcept with respect to requiring duty-free treatment for products covered by this Protocol’.""" The
ITA — the Ministerial Declaration on Information Technology Products —requires that each party’s
obligation to bind and eliminate duties and charges ‘within the meaning of [GATT] Article II:1(b)’on
covered products be incorporated in its GATT schedule of concessions.''*As the ITA does not
indicate otherwise, Article XX could, in principle, be invoked in case of a reintroduction of duties on
scheduled productsfor Article XX-listed legitimate objectives.

Inthreedisputes, the Article XX issue arose in the context of accession obligations. In China —

Publications and Audiovisual Products, China invoked the Article XX(a) defencevis-a-

'%Articles XIV and XIV bisof the GATS.

97 Article 73 of the TRIPS Agreement.

'%See e.g. Articles 3.2, 8.1 or 27.2 of the TRIPS Agreement.

"“WTO Panel Report, European Communities — Protection of Trademarks and Geographical Indications for
Agricultural Products and Foodstuffs, Complaint by the United States, WT/DS174/R, adopted 20 April 2005,
paras 7.208 and 7.212.

"1%See Article XXIII:2 of the Agreement on Government Procurement.

"paragraph 6 of the Protocol (2001) Amending the Annex to the Agreement on Trade in Civil Aircraft, TCA/4,
23 November 2001.

"*See paragraph 2 of the ITA, and paragraphs 1 and 2 of the Annex to the ITA.
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visparagraph5.1 of its Accession Protocol. The panel decided to assess, on an arguendo basis, the
merits of China’s defence before judging whether Article XX(a) was available to China’s breach.
Although this sequence of inquiries was exactly what the Appellate Body itself had followed in US —
Shrimp (Thailand) / US — Customs Bond Directive, the Appellate Body this time disapproved ofthis
approach forbeing, inter alia,’at odds with the objective of promoting security and
predictabilitythrough dispute settlement’and decided first to see if the Article XX defence was
available and then to proceed with the merits of this defence.'"’Paragraph 5.1 of the Accession
Protocol obliges China to ‘progressivelyliberalize the availability and scope of the right to trade’—so
that all Chinese enterprises could freely import and export goods—‘[w]ithout prejudice to China’s right
to regulate trade in a mannerconsistent with the WTO Agreement’. Given that the ‘WTO
Agreement’embraces the GATT and the consistency with the WTO Agreement can be achieved, inter
alia, through justification by GATT Article XX, the Appellate Body confirmed China’s right to rely
on the public moral exception under Article XX(a).""*

In contrast, the availability of Article XX was rejected vis-a-visother Chinese commitments. In
China — Raw Materials, at issue was paragraph 11.3 of China’s Accession Protocolthat reads:‘China
shall eliminate all taxes and charges applied to exports unless specifically provided for in Annex 6 of
this Protocol or applied in conformity with the provisions of Article VIII of the GATT 1994.’The
Appellate Body concluded that China could not rely on the Article XX defence for several reasons
including, inter alia: (i) the omission of Article XXin that particular part of the Protocol, on the one
hand, and theexplicit reference to GATT Article VIII therein, on the other; (ii) the emergence of
China’s obligation to eliminate exportcharges exclusively from the Accession Protocol and not from
the GATT; (iii) the absencein paragraph 11.3 of the ‘without prejudice’ language,which is used in
paragraph 5.1 of the Accession Protocol above; and (iv) the practice of WTO members to incorporate,
‘by cross-reference’, Article XX into other covered agreements. '’ But, in China — Rare
Earth,Chinaasked the panel to depart from thisappellate finding. Although the panel majority
dismissed China’s request for the lack of any ‘cogent reason’, a dissenting panellistdisagreed on some
interpretative points.'' “This panellist noted that the WTO Agreement and its components including the
accession documents constitute a single undertaking to be interpreted holistically. Having become part
of the GATT as a ‘WTO-plus’ provision, paragraph 11.3 must,in the dissenter’s view, be read
together with GATT Articles II and XI on border tariff measures. Eventually, the dissenting panellist

"5See WTO Appellate Body Report, China — Measures Affecting Trading Rights and Distribution Services for
Certain Publications and Audiovisual Entertainment Products, WT/DS363/AB/R, adopted 19 January 2010,
paras 213 and 215.

"Ibid, paras 218-23 and 233.

"SWTO Appellate Body Report, China — Measures Related to the Exportation of Various Raw Materials,
WT/DS31914(!/AB/R, WT/DS395/AB/R, WT/DS398/AB/R, adopted 22 February 2012, paras 291, 293, and 303-04.
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concludedthat China’s right to invoke Article XX under the accession commitment in question could

not be denied as the Protocol does not contain explicit language to the contrary.'"”

3. Legal Implications for the SCM Agreement

Although most of the multilateral agreements on goods, including the SCM rules, develop or are

otherwise relevant to certain GATT provisions, this fact alone does not suffice to properly address the

question of Article XX applicability. As is evident from the observations above, this issue requires a

case-by-case examination. Table 4 divides the WTO texts roughly in three categories with different

regimes. The uncertainty on the status of Article XX in the thirdcategorythat comprises the subsidy

rules could be minimized with the use of thearguendotechnique, but theappellate finding in China —

Publications and Audiovisual Products unequivocally rejected this approach.

Table4. Applicability of Article XXbeyond the GATT

Applies Does not Apply Not Clear
Legal Text Why? Legal Text Why? Legal Text Why?
TRIMs Acceptance of | SPS (vis-a-vis Elaboration of | Customs No indication in
all GATT Art XX(b)) Art Valuation the text
exceptions XX(b)through
the SPS text
Preshipment(vis- | Recognition of | Import Reference to Safeguards No indication in
a-vis some Art XX Licensing Art XXI the text
transparency emergency (security) but
obligations) situations not Art XX
ITA (vis-a-vis Incorporation TBT Incorporation of | Rules of Origin | No indication in
binding of binding Art XX the text
commitments) commitments in flexibilities in
GATT the TBT text
schedules itself
China’sAccession | Use of the term | Agriculture Subjection of Anti-dumping | Appellate
Protocol, para 5.1 | ‘without (vis-a-vis the binding Body’s
prejudice’ binding commitments to arguendo
commitments the provisions assumption (but

on subsidies)

of this text

alone

not final
confirmation)

of Art XX
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applicability to
specific actions
against
dumping under
Art 18.1;
No indication in
the rest of the
text
GATS Inclusion of SCM Art XX
lexspecialison availability
general under footnote
exceptions 56 to Art 32.1
not clear;
No indication in
the rest of the
text
TRIPS Cumulative
application of
TRIPS and
GATT
obligations;
Inclusion of the
security (but
not general
exceptions)
clause in the
TRIPS text
Civil Aircraft Textual
(vis-a-vis indication
binding preventing Art
commitments) XX application
China’s Exclusion of
Accession Art XX from
Protocol, para applicable
11.3 justifications

Source: Drawn up by the author.




The WTO jurisprudence has accepted the invocabilityof Article XX only in the existence of a
specific textual basis.This approach coincides with the judicial treatment of the applicability of
another exception under the GATT — Article XXIV on regional trade arrangements — to a non-GATT
text —the Agreement on Textiles and Clothing. Specifically, inTurkey — Textiles, the right to invoke
Article XXIV was upheld in light of a textual link in that particular agreement.''®Although the
dissenting opinion in China — Rare Earth reinterpreted the rules to accommodate general exceptions
where legal ambiguity existed, its legal effect is rather limited.

It follows from this analysis that renewable energy subsides are not eligible for the GATT
general exceptions. To change the status quo, genuinelegislative improvements are required. Hence,
WTO members shouldamend the SCM Agreement in a manner that would preclude actions against
Article XX-justifiable green subsidies. Alternatively, they could even take bolder steps to make the
exceptions under GATT Article XX (and Article XXI) common for all WTO obligations. To this end,
they could, for instance, adopt a new instrument (e.g. ministerial decision or declaration)that would
reiterate the text of Articles XX andXXI and stipulate that these provisions would apply in the WTO
acrosstheboard without prejudice to comparable exceptions underother trade rules in force. This
would make the use of the general and security exceptions—which are arguably equally important —
more consistent, thereby rectifying the puzzling situation where some WTO agreements explicitly
mention Article XXI but omit Article XX.The words ‘without prejudice’ would arguably prevent any
overlap with existing exceptions or flexibilities.Such a new blanket exception clause would
undoubtedly give more policy space for socially or globally desirable government actions. It
wouldalso cover climate mitigation subsidies if the SCM Agreement itself is not revised accordingly.
But in a longterm, there is a need to revisit, if not rewrite, all existing exceptions and flexibilities to

make them more harmonious throughout the whole WTO system.

V. Conclusion

Governments subsidize the renewable energy sector to reduce dependence on climate-threatening
fossil fuels.But the recent wave of trade tensions over validity of these subsidies will likely intensify,
as the world market of renewables is growing. To date, subsidized renewable energy goods have been
subjected to several import-restrictive investigations of big economies. In parallel, an increasing
number of WTO disputes in this field have taken place as well.

Fortunately,the firstWTO ruling on public incentives on renewables seems to have sent an
encouraging signal to many national authorities pursuing alow-carbon policyagenda.In Canada —

Renewable Energy/Canada —Feed-In Tariff Program, the AppellateBody interpretedthe concept

"8 WTO Appellate Body Report, Turkey — Restrictions on Imports of Textile and Clothing Products,
WT/DS34/AB/R, adopted 19 November 1999, footnote 13 to para 45.
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‘subsidy’in a way that broadens the scope of SCM-exempt government responses to global
warming.But judicial interpretations have onlycase-specific binding or ‘precedential’ effects on
disputing parties where relevant. The ball is now in members’court. As decision-makers, they have to
quickly undertake meaningful law reforms to relax the WTO’s normative attitude towards green
subsidies and better adapt the multilateral trading system to the rapidly changing realities of
worldwide importance. With the missed opportunity to effectively restrain fossil fuel subsidies under
the WTO system, expanding the policy space for the clean energy promotion remains a more feasible

alternative to increase competitiveness of renewables.
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Legal Issues on Climate Change-Energy

and International Trade Law

Date: 9:30-18:00, August 28 & 10:00-12:30, August 29, 2014
Venue: International Conference Hall, Yonsei Samsung Library
Hosted by: SSK Center for Climate Change and International Law

The Institute for Legal Studies, Yonsei University

August 27, 2014

18:00 Welcoming Reception

August 28, 2014
9:30-10:00 Registration
10:00-10:10 Welcoming Address

10:10-10:30 Keynote Speech: Response to Climate Change and International Trade in Korea
(Mr. Jong-Hoon Kim, Member of Korean National Assembly) (to be confirmed)

10:30-12:00 First Session: Climate Change and WTO

Chair : Professor Seung-Wha Chang (Seoul National University)

Presentation 1: Climate Change Issues within the WTO
(Professor Gabrielle Marceau: Legal Affairs Division of the WTO
/ Geneva University)

Presentation 2: The Politics of Carbon Leakage and the Fairness of Border

Measures (Professor Robyn Eckersley: University of Melbourne)
Discussants: Prof. Jachyoung Lee (Korea University),

Prof. Jaemin Lee (Seoul National University)

12:00-13:40 Lunch at Allen Hall



13:40-15:40 Second Session: Domestic Climate Change / Energy Policies and WTO 1
Chair : Professor Asif Qureshi (Korea University)
Presentation 1: China’s Energy and Climate Policy and WTO
(Professor Zhang Zhongxiang: Fudan University)
Presentation 2: Law and Policy of Combating GHG Emission in Japan — In the
Context of WTO and Bilateral Agreement
(Professor Mitsuo Matsushita: Tokyo University)
Presentation 3: Taiwan's Climate Change Policies and Potential Interaction with
the WTO rules
(Professor Wenchen Shih: National Cheng-chi University)
Discussants: Prof. Laura Henry (Sungkyunkwan University),
Prof. Jun-Ha Kang (Hongik University)

15:40-16:00 Coffee Break

16:00-17:10 Third Session: Domestic Climate Change / Energy Policies and WTO II
Chair : Professor Ichiro Araki (Yokohama National University)
Presentation 1: A Modest Victory at the WTO for Ontario's FIT Program

(Professor Elizabeth Whitsitt: University of Calgary)
Presentation 2: Korean Car Industry and International Trade Law:
GHG Limitation and Fuel Efficiency Standard
(Professor Deok-Young Park: Yonsei University)
Discussants: Prof. Sherzod Shadikhodjaev (KDI),
Dr. Ho-Cheol Kim (MOTIE)

17:10-18:00 Floor Discussion: Professors from Korea + All Participants

18:00 Closing Remarks
18:30 Dinner



August 29, 2014 (10:00-12:30)

Dialogue on Climate Change / Energy Issues with the WTO Appellate Body Members

Chair : Professor Deok-Young Park (Yonsei University)
Introductory Remark: Future Agenda of the WTO for Climate Change Issues
(Professor Ichiro Araki: Yokohama National University)
Comments by the WTO Appellate Body members: Ujal Singh Bhatia (India),
Seung-Wha Chang (Korea), Yuejiao Zhang (China)
Discussants: Professor Dukgeun Ahn (Seoul National University),
Professor Daewon Kim (University of Seoul),
Professor Joongi Kim (Yonsei University),
Dr. Youngki Hong (MOTIE)

Floor Discussion: All Invited Speakers & SSK Research Team Members
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